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Immigration Judge-Issued Subpoenas

Immigration judges have statutory and regulatory authority to issue subpoenas to compel
witnesses to appear and to compel the production of documentary evidence. The immigration
judge should issue such a subpoena only when the evidence sought is essential to the
determination of the case and, despite diligent efforts, this evidence cannot be obtained through
other methods. In the event that the subject of the immigration judge’s subpoena refuses to
comply, the immigration judge should contact the Office of the General Counsel (OGC) so that
OGC may seek enforcement assistance from United States Attorney’s Office (USAO).

Procedures

1. The immigration judge, on his or her own volition, has authority to issue a subpoena to
compel witnesses to appear or to compel the production of documentary evidence.

2. A party seeking to obtain a subpoena from the immigration judge must submit a motion
asking the immigration judge to utilize his/her subpoena power

3. The motion may be written or verbal.

4. As a condition precedent to the issuance of the subpoena, the moving party’s motion
must do the following:
a) state specifically what it seeks to prove by way of the witness or documents;
b) show that this evidence is essential to the resolution of the case; and
c) demonstrate that it has made diligent efforts to obtain this evidence prior to applying
for the subpoena.



5. If a party can demonstrate these three prerequisites, the immigration judge should issue a
subpoena.

6. In the event that the immigration judge issues a subpoena and the subject of the subpoena
does not comply, the party that sought the subpoena should ask the immigration judge to
seek enforcement assistance from the USAQO.

7. Upon such a request, the immigration judge should contact the OGC for assistance.

8. OGC will contact the USAO for the district in which the immigration court is located and
seek enforcement assistance on the immigration judge’s behalf.

Additional Information and Background Regarding Immigration Judge Subpoenas
General Information

The immigration judge’s authority to issue subpoenas is derived from the Immigration
and Nationality Act (the Act) and its implementing regulations. See 8 U.S.C. § 1229a(b)(1); 8
C.F.R. § 1003.35(b). In any proceeding before the immigration court, the immigration judge may
issue a subpoena to compel the attendance of witnesses or for the production of documentary
evidence. 8 C.F.R. § 1003.35(b)(1). The immigration judge may issue a subpoena on her own
volition or by motion of one of the parties. /d. The motion for a subpoena may be oral or in
writing. Id. at § 1003.35(b)(2). The party seeking the subpoena should state in its motion what it
expects to prove though the witness or documents, explain how this evidence is essential, and
show that it has made diligent, albeit unsuccessful, efforts to procure this evidence though other
means. 8§ C.F.R. §§ 1003.35(b)(2),(3); see also Stolaj v. Holder, 577 F.3d 651, 659 (6th Cir.
2009) (upholding the Board of Immigration Appeals’ finding that the immigration judge properly
denied the respondent’s motion for a subpoena when the motion failed to show that the
respondent had made diligent efforts to obtain the evidence though other means).! If the party’s
motion satisfies these three requirements, the immigration judge should issue a subpoena. 8
C.F.R. § 1003.35 (b)(3); see also Oliva-Ramos v. Attorney General of U.S., 694 F.3d 259, 272
(3d Cir. 2012) (finding that the Immigration Judge abused her discretion when she would not
1ssue a subpoena to a respondent who complied with the requirements set forth in 8 C.F.R. §§
1003.35(b)(2), (3)).

Form

The subpoena must state the title of the proceedings. 8 C.F.R. § 1003.35(b)(3). If the
subpoena seeks to compel the attendance of a witness, the subpoena should command the person
to whom it is directed to attend and give testimony at a specific date and time. /d. When the
subpoenaed witness is more than 100 miles from the issuing immigration court, the subpoena
should instruct the witness to appear at the nearest immigration court so that he or she can
respond to oral or written interrogatories. Id. at § 1003.35(b)(4). If the subpoena seeks to compel
the production of records or other documentary evidence, the subpoena should be directed

! Note that parties seeking information involving federal agency records or employees may also need to comply with
the regulatory procedures for filing requests for disclosure of records under the Freedom of Information Act (FOIA).



toward the custodian of those records and command him or her to produce the records
specifically outlined in the subpoena. Id. at § 1003.35(b)(3).

Service

The subpoena may be served by any person over the age of eighteen who is not a party to
the case before the immigration court. Id. at § 1003.35(b)(5).

OGC, the USAO, and Invoking the Aid of the Court

In the event that the subject of the subpoena refuses to comply, the party that sought the
subpoena may ask the immigration court to seek enforcement assistance from the USAO. 8
C.F.R. § 1003.35(b)(6); see also Vidinski v. Lynch, 840 F.3d 912, 917 (7th Cir. 2016) (finding
that it is incumbent upon the party who sought the subpoena to request that the issuing
immigration court seek enforcement assistance when a witness refuses to comply). The
immigration judge should then contact OGC to inform it that the subject of the subpoena has
refused to comply. OGC will then contact the USAO for the district in which the immigration
court sits and request enforcement assistance on the immigration judge’s behalf. The USAO has
discretion in determining whether it will provide enforcement assistance. In the event that the
USAO wishes to assist in enforcement, the USAO will inform OGC and contact the District
Court to ask that it issue an order requiring the witness to appear and testify and/or to produce
the documentary evidence designated in the subpoena. 8 C.F.R. § 1003.35(b)(6). If the USAO
does not wish to provide enforcement assistance, it will communicate its decision in a written
letter to OGC. OGC will inform the immigration judge of the USAQO’s decision not to provide
enforcement assistance.



