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Introduction

Government attorneys frequently seek to defend agency decisions on grounds other than those
contained in the agency decision itself. Fortunately, however, a bedrock principle of
administrative law—known as the Chenery doctrine—confirms that a reviewing court can only
affirm an agency decision on the same grounds that the agency invoked. This advisory examines
and explains the Supreme Court’s two key decisions in the Chenery case, Sec. & Exch. Comm'n
v. Chenery Corp. (Chenery I), 318 U.S. 80 (1943) and Sec. & Exch. Comm n v. Chenery Corp.
(Chenery II), 332 U.S. 194 (1947). The advisory then explores the application of an exception to
the Chenery doctrine in the context of immigration petitions for review. > The advisory concludes
with an appendix citing select opinions of each circuit court of appeals that apply the principle.

The Chenery doctrine frequently arises in immigration petitions for review of an adverse
decision from the Board of Immigration Appeals (BIA). Counsel submits the petitioner’s
opening brief, laying out the errors in the BIA’s reasoning and why the court should reverse the
agency’s decision . Counsel for the respondent to the petition, the Attorney General, then files a
responding brief that raises arguments for affirmance that are totally new and are nowhere to be
found in the BIA decision itself. In this situation, it is prudent to file a reply brief that first argues
that the government’s post-hoc rationalizations are not properly before the circuit court and then
addresses and counters the government’s arguments on the merits.

Sec. & Exch. Comm’n v. Chenery Corp. (Chenery I), 318 U.S. 80 (1943)

The Chenery case arose in the context of a dispute between a utility company, the Federal Water
Service Corporation (FWSC) and the Securities and Exchange Commission (SEC). Chenery I,
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Immigration Services (USCIS). See, e.g., Innova Solutions, Inc. v. Baran, 983 F.3d 428, 434 (9th
Cir. 2020). However, such decisions are beyond the scope of this advisory.

1

National Immigration Litigation Alliance, Inc.  (617) 819-4649 | info@immigrationlitigation.org



318 U.S. at 81-82. The FWSC, in turn, was controlled by respondents, including the Chenery
Corporation, among other related companies. /d. Between 1937 and 1940, the FWSC submitted
three reorganization proposals to the SEC, but the SEC rejected all three plans. /d. at 82-83. In
1940, the FWSC submitted a fourth plan, proposing to merge itself with several other, related
utility companies, as well as to convert its preferred stock to common stock in the new
corporation. /d. at 84. This plan would have benefited respondents, which had recently bought
shares of the FWSC’s preferred stock, by giving them about 10 percent of the newly issued
common stock. /d. at 84-85.

The SEC approved the fourth plan but apparently was concerned that respondents had acted
unfairly by buying up preferred stock that they now intended to convert to stock in the new
company. /d. at 85. Consequently, the SEC amended the plan such that the preferred stock held
by respondents would not be converted to common stock in the new company. /d. Respondents
objected, but the SEC nonetheless approved the plan as amended. /d. The SEC justified its
decision on the grounds that respondents, as the entities in control of the FWSC, had a fiduciary
duty of fair dealing prohibiting them from buying up the FWSC’s stock. /d. at 87. The SEC said
it reached this conclusion based on “broad equitable principles” found in existing judge-made
law. Id.

Respondents then appealed the SEC’s decision to the U.S. Court of Appeals for the D.C. Circuit.
Chenery Corp. v. Sec. & Exch. Comm’n, 128 F.2d 303 (D.C. Cir. 1942). In the D.C. Circuit, the
SEC argued that its decision was correct, not based on equitable principles, but rather applying a
statutory provision prohibiting stock purchases that were “detrimental to the public interest.” /d.
at 305. The D.C. Circuit agreed with respondents and set the SEC’s order aside, holding that
there was neither a statute nor a rule of law or equity justifying it. /d. at 306-07. The SEC
appealed to the Supreme Court, which granted certiorari.

The Supreme Court vacated and remanded. Chenery I, 318 U.S. at 93-95. The Court noted that,
although the SEC raised a number of arguments before the courts, the SEC decision itself had
“purported merely to be applying an existing judge-made rule of equity.” /d. at 93. Thus, the
Court could only review the order on that basis. /d. at 87 (“The grounds upon which an
administrative order must be judged are those upon which the record discloses that its action was
based.”). The Court then found that “judge-made rules of equity” could not justify the SEC’s
decision. /d. at 93.

Although there might have been other reasons to affirm the SEC’s order, the Court held it was
unable to speculate as to what findings the SEC could hypothetically have made. It summarized
its holding by stating that “courts cannot exercise their duty of review unless they are advised of
the considerations underlying the action under review.” Id. at 94. Thus, the Court remanded with
instructions for the agency to issue a new decision. /d. at 95.

Sec. & Exch. Comm’n v. Chenery Corp. (Chenery II), 332 U.S. 194 (1947)
After the Supreme Court’s remand in Chenery I, the FWSC applied to amend the company’s

reorganization plan. Chenery II, 332 U.S. at 198-99. The proposed amendment would have
allowed respondents to receive common stock in the reorganized company (which they had
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previously been prevented from acquiring due to the SEC’s action). Id. at 199. The SEC denied
the application, but the D.C. Circuit reversed, reasoning that the Supreme Court’s prior decision
in Chenery I precluded the SEC from reaching that decision. /d. The SEC again appealed to the
Supreme Court, which granted certiorari for a second time.

The Court in Chenery II began by providing the following helpful summary of its prior holding
in Chenery I.

When the case was first here, we emphasized a simple but fundamental rule of
administrative law. That rule is to the effect that a reviewing court, in dealing with
a determination or judgment which an administrative agency alone is authorized
to make, must judge the propriety of such action solely by the grounds invoked by
the agency. If those grounds are inadequate or improper, the court is powerless to
affirm the administrative action by substituting what it considers to be a more
adequate or proper basis. To do so would propel the court into the domain which
Congress has set aside exclusively for the administrative agency.

Id. at 196-97 (emphasis added).

The Court then reversed the decision of the D.C. Circuit, explaining that its prior decision in
Chenery I did not preclude the SEC from rejecting respondents’ application for an amendment.
Id. at 200. In Chenery I, the Court had held only that judge-made principles of equity did not
support the SEC’s decision. But, the Court now held, the SEC was free on remand to reach the
same conclusion based on different reasoning, and it could do so either through formal
rulemaking or, as here, through an individual adjudication. /d. at 201-03. The Court then
affirmed the SEC’s decision, finding that the agency, on its second attempt, had successfully
“made a thorough examination of the problem” and reached ““an informed, expert judgment.” /d.
at 207.

Applying the Chenery Principle in Immigration Petitions for Review

The principle established in Chenery I (and summarized in Chenery Ily—namely, that a court can
only review an agency decision based on the reasons given in the decision itself—has remained a
“foundational” rule of administrative law for more than 75 years. Miguel-Pena v. Garland, 94
F.4th 1145, 1155 (10th Cir. 2024). However, the Department of Justice and its Office of
Immigration Litigation (OIL) frequently run afoul of the Chenery doctrine by seeking to defend
BIA decisions on grounds different from those relied on by the BIA itself.

For instance, OIL attorneys have filed briefs arguing that:

» even if the charged ground of deportability or inadmissibility cannot be sustained, the
order of removal should be affirmed because petitioner is deportable or inadmissible on a
ground that was not charged, Hernandez-Cruz v. Holder, 651 F.3d 1094, 1109-10 (9th
Cir. 2011);

» the BIA’s denial of a motion should be affirmed because the motion is precluded for
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some reason not mentioned by the BIA, Shu Han Liu v. Holder, 718 F.3d 706, 709-10
(7th Cir. 2013); and

+ although the immigration judge found a petitioner not to be credible for an impermissible
reason, the credibility finding should be upheld based on a rationale not employed by the
agency, Wang v. Att’y Gen., 423 F.3d 260, 270-71 (3d Cir. 2005).

These arguments are improper because, as the Supreme Court explained in the Chenery cases,
they ask the reviewing court to perform the agency’s job on its behalf. “[Agency] action must be
measured by what the [agency] did, not by what it might have done.” Chenery I, 318 U.S. at 93-
94. Thus, a court cannot affirm an agency decision by speculating or assuming that the agency
could have reached the same result on other grounds. Rather, the court must return the case to the
agency for it to perform that analysis in the first place.

When government attorneys make this type of impermissible argument, it is important to
challenge their arguments as precluded by Chenery. It is unadvisable to exclusively respond to
the impermissible arguments on the merits, as doing so may lead the court to incorrectly find that
the arguments are reviewable, have merit, and/or are necessary to resolve. The proper course of
action for the court, when such arguments are raised, is to refuse to review them. If the court
believes the arguments have merit, it has the option to remand the case for the agency to consider
them. Circuit courts cannot decide cases based on arguments raised for the first time in briefing
or at oral argument, and practitioners should be ready to press this point if necessary.

With that said, it is of course important for counsel to consider what arguments to raise in each
case based on its unique facts and procedural history. As will be discussed below, some cases
may appear to present a Chenery issue but fall within an exception to the doctrine. In any event,
in addition to raising Chenery concerns when the answering brief makes impermissible
arguments, it is also sensible to argue, in the alternative, that, should the court nevertheless reach
the arguments, they are wrong on the merits.

Exception to the Chenery Doctrine

The Chenery doctrine is not absolute—there is a major exception applied in immigration cases.
Specifically, courts may address an otherwise-barred issue when remand pursuant to Chenery
would be futile. See, e.g., Cao He Lin v. Dep’t of Justice, 428 F.3d 291, 401 (2d Cir. 2005)
(finding Chenery remand is “not required . . . where there is no realistic possibility that, absent
the errors, the 1J or BIA would have reached a different conclusion). Thus, as the Supreme
Court has explained, if a court determines that a remand would necessarily result in the agency
reaching the same conclusion as in its prior decision, remand to the agency is not necessary. See,
e.g., Morgan Stanley Cap. Grp. Inc. v. Pub. Util. Dist. No. 1,554 U.S. 527, 544-45 (2008)
(stating that “[t]he Chenery doctrine has no application” where the agency was “required” to
reach its ruling by Supreme Court precedent, even if the agency “provided a different rationale
for the necessary result”); NLRB v. Wyman-Gordon Co., 394 U.S. 759, 766 n.6 (1969) (plurality
opinion) (explaining that Chenery remand is not required where it would result in “an idle and
useless formality” and declining to remand where “[t]here is not the slightest uncertainty as to
the outcome of a proceeding before” an agency). However, practitioners can emphasize that this
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exception to the Chenery remand rule applies “only in narrow circumstances.” Calcutt v. Fed.
Deposit Ins. Co., 598 U.S. 623, 630 (2023).?

The majority of Courts of Appeals have applied this narrow exception in immigration cases.
Ibrahim v. Garland, 19 F.4th 819, 826 n.8 (5th Cir. 2021) (collecting cases); see also Swaby v.
Yates, 847 F.3d 62, 69 n.5 (1st Cir. 2017) (declining to remand under Chenery where “no
purpose would be served by remanding this case to the agency” given that outcome was dictated
“as a matter of law”); Cao He Lin, 428 F.3d at 401; Li Hua Yuan v. Att’y Gen., 642 F.3d 420,
427 (3d Cir. 2011) (holding that the court need not remand to the BIA under Chenery “when it is
highly probable that the error did not affect the outcome of the case”); Ngarurih v. Ashcroft, 371
F.3d 182, 190 n.8 (4th Cir. 2004) (applying harmless-error analysis to Chenery rule); Enriquez-
Gutierrez v. Holder, 612 F.3d 400, 407 (5th Cir. 2010) (quoting Cao He Lin); Japarkulova v.
Holder, 615 F.3d 696, 701 (6th Cir. 2010) (holding that Chenery remand is not required where
“error was harmless™); Lopez v. Lynch, 810 F.3d 484, 492 (7th Cir. 2016) (“[I]f remand would be
futile because it is clear what the decision has to be, we may affirm the case without remanding it
back to the BIA.”); Safaryan v. Barr, 975 F.3d 976, 983 (9th Cir. 2020) (noting that Chenery
does not require remand where doing so would be futile); Henniene v. INS, 114 F.3d 1198, 1198
n.2 (10th Cir. 1997) (finding that Chenery “does not require futile, formalistic remands when
despite (arguable) error in the agency's analysis, the result is clear under controlling law”).

For instance, if the BIA dismisses a noncitizen’s appeal, stating that it is reviewing the facts of
the case “de novo” (as opposed to under the proper standard of review, which is for clear error),
one might expect the court to apply the Chenery principle and remand the case to the BIA to
issue a new decision that applies the correct legal standard. However, under this exception to the
Chenery doctrine, the court will most likely not remand, because such a remand would be futile:
since the de novo standard is more favorable to the noncitizen than the correct, clear error
standard, the BIA would, in all likelihood, dismiss the appeal again on remand. See Li Hua Yuan,
642 F.3d at 426-28.

Conclusion

When government counsel seeks to defend a BIA decision by raising new arguments, beyond
those made by the BIA itself, the Chenery doctrine provides vital protection. As the Supreme
Court clearly and repeatedly explained more than three-quarters of a century ago, courts cannot
assume the responsibility of agencies to make reasoned decisions; if an agency decision fails to

3 Although this is the major recognized exception to the Chenery principle applied in

immigration cases, some Courts of Appeals have noted additional situations in which Chenery
does not apply. For example, in non-immigration cases, courts have found that the Chenery
doctrine does not apply when the agency’s decision does not turn on an issue entrusted to the
agency, such as a question of fact, policy, or agency expertise. See Canonsburg Gen. Hosp. v.
Burwell, 807 F.3d 295, 305 (D.C. Cir. 2015) (“The rule established in Chenery only applies to
agency actions that involve policymaking or other acts of agency discretion.” (citation and
internal quotation marks omitted)); In re Comiskey, 554 F.3d 967, 974 (Fed. Cir. 2009) (“[A]
reviewing court can (and should) affirm an agency decision on a legal ground not relied on by
the agency if there is no issue of fact, policy, or agency expertise.”).
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tackle an issue, it is neither OIL’s nor the court’s role to address the issue on the agency’s behalf.
Whenever government attorneys ignore this principle, counsel can argue against improperly
raised arguments and remind the courts of the importance of upholding this core principle of
administrative law.

skeksk

First Circuit

Tillery v. Lynch, 821 F.3d 182, 186 (1st Cir. 2016) (“Our task is to review the agency’s legal
interpretation, not perform it in the first instance.”).

James v. Garland, 16 F.4th 320, 321 n.1 (1st Cir. 2021) (“Because our review is limited to the
grounds the BIA offered for its decision, we make no determination either way concerning this
issue.”).

Second Circuit

Gurung v. Barr, 929 F.3d 56, 60 (2d Cir. 2019) (“Chenery instructs us that a judicial judgment
cannot be made to do service for an administrative judgment. . . . The agency must reconsider the
matter free from the error it made.”) (citation and internal quotation marks omitted).

Ojo v. Garland, 25 F.4th 152, 171 (2d Cir. 2022) (explaining that the court must not “usurp the
agency’s role, entrusted by Congress, to assess and weigh the evidence and, instead, substitute
the court’s judgment as to such evidence for that of the agency™).

Third Circuit

Guadalupe v. Att’y Gen., 951 F.3d 161, 166 n.30 (3d Cir. 2020) (“[T]he Chenery doctrine
typically limits courts to considering only those rationales relied on by the agency . .. .”).

Ricketts v. Att’y Gen., 955 F.3d 348, 351 (3d Cir. 2020) (“Under [Chenery I], a court will
generally dispose of an administrative law case only on the grounds cited by the pertinent agency

).
Fourth Circuit

Orellana v. Barr, 925 F.3d 145, 153 (4th Cir. 2019) (“Finally, the Government suggests that . . .
country conditions had changed by 2009 such that [petitioner] could receive meaningful
protection. Because the agency never asserted this as a justification for its order, principles of
administrative law bar us from dismissing the petition on this basis.”).

Tomas-Ramos v. Garland, 24 F.4th 973, 985 (4th Cir. 2022) (“But the IJ made no similar
finding, and as the government concedes, we may affirm only on grounds identified in the 1J’s
final agency determination.”).
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Fifth Circuit

Garcia-Carias v. Holder, 697 F.3d 257, 261 n.1 (5th Cir. 2012) (“The Board did not affirm the
Immigration Judge’s decision on timeliness grounds. Because the timeliness of Garcia’s motion
was not addressed by the Board, we will refrain from reaching this issue.”).

Esquivel v. Lynch, 803 F.3d 699, 701 n.1 (5th Cir. 2015) (“[W]e may not consider whether . . .
the 1J correctly determined that [petitioner] was ineligible for cancellation of removal under §
1182(a)(2)(A)(1)(II), because we may usually only affirm the BIA on the basis of its stated
rationale.”) (citation and internal quotation marks omitted).

Sixth Circuit

Palucho v. Garland, 49 F.4th 532, 539 (6th Cir. 2022) (“[The Chenery] principle[] requires
courts to evaluate an agency’s decision based on the rationale that the agency provided, not on a
rationale that a court comes up with after the fact.”).

Wolverine Pipe Line Co. v. U.S. Dep’t of Transp., Pipeline & Hazardous Mats. Safety Admin., 69
F.4th 365, 376 (6th Cir. 2023) (“[ A]gency action ‘cannot be upheld unless the grounds upon
which the agency acted in exercising its powers were those upon which its action can be
sustained.’” (quoting Chenery I, 318 U.S. at 95)).

Seventh Circuit

Shu Han Liu v. Holder, 718 F.3d 706, 709 (7th Cir. 2013) (“In arguing that reopening was barred
because the only change was in personal conditions, the Department [of Justice] was once again
violating the Chenery doctrine. For the Board had made no mention of a change in personal
conditions.”) (citation omitted).

Ferreira v. Lynch, 831 F.3d 803, 810 (7th Cir. 2016) (“This argument runs afoul of the Chenery
doctrine, as the government again seeks to defend the agency’s decision on a ground not
articulated by the agency itself.”).

Eighth Circuit

Xiong v. Lynch, 836 F.3d 948, 950 (8th Cir. 2016) (“Although the government argued before the
immigration judge and the Board that [petitioner’s conviction was an aggravated felony], we
may not consider whether to affirm the denial of relief on that ground, because the Board did not
decide the issue.”).

Rivas v. Sessions, 899 F.3d 537, 544 (8th Cir. 2018) (“[T]he Board did not provide that
explanation in its decision, and it is not for us to supply the Board’s reasoning in the first
instance.”).
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Ninth Circuit

Toor v. Lynch, 789 F.3d 1055, 1064 (9th Cir. 2015) (“[T]his argument would fail because we
may affirm the BIA based only on the explanations offered by the agency . . . .”) (citation and
internal quotation marks omitted).

Vasquez-Rodriguez v. Garland, 7 F.4th 888, 898 (9th Cir. 2021) (“[BJecause the Board has not
yet had an opportunity to decide the issue, we must leave it for the Board in the first instance.”).

Tenth Circuit

De Niz Robles v. Lynch, 803 F.3d 1165, 1169 n.2 (10th Cir. 2015) (“[T]he BIA order before us
didn’t invoke this rationale in defense of its decision and so the agency may not now employ it
on appeal.”).

Miguel-Pena v. Garland, 94 F.4th 1145, 1158 (10th Cir. 2024) (“Under Chenery, we should not
decide a petitioner’s challenge to a BIA order on grounds that the agency did not rely upon or
disclose in the record.”).

Eleventh Circuit

Mercedes-Benz U.S. Int’l, Inc. v. Int’l Union, UAW, 838 F.3d 1128, 1134 (11th Cir. 2016)
(“[W]e may not enforce an order of the [National Labor Relations Board] on alternate grounds
without remanding to the Board for further consideration.”).

Clement v. U.S. Att’y Gen., 75 F.4th 1193, 1199 (11th Cir. 2023) (“The scope of our review
reflects the well-established administrative law principle that ‘[t]he grounds upon which an
administrative order must be judged are those upon which the record discloses that its action was
based.”” (quoting Chenery I, 318 U.S. at 87)).
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