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Increasingly, U.S. Citizenship and Immigration Services (USCIS) and other immigration
agencies are challenging venue in U.S. district court lawsuits brought by noncitizens and/or their
employers under the Administrative Procedure Act (APA), 5 U.S.C. § 701, et seq. There are two
distinct types of venue challenges that an agency may bring. First, it could challenge venue as
being wrong under 28 U.S.C. § 1406(a) and/or under Federal Rule of Civil Procedure (Rule)
12(b)(3). In immigration-related cases against a federal immigration agency or one of its officers,
venue is only wrong if it fails to satisfy any of the venue options listed in 28 U.S.C. § 1391(e)(1).
Where the initial venue is wrong/improper, the court has discretion either to dismiss the case or
transfer it to a district in which it could have been filed originally—that is, another venue that
satisfies § 1391(e)(1).

Even where venue is proper, however, the federal defendant can move to transfer the case to
another district, arguing that the “convenience of the parties and witnesses, in the interests of
justice” require such a transfer. 28 U.S.C. § 1404(a). Where a court grants such a motion, its only
option is to transfer the case to a district in which the lawsuit could have been brought originally;
in these circumstances, the court has no authority to dismiss the case.

This advisory first discusses the venue requirements found in 28 U.S.C. § 1391 and then explains
both types of venue challenges that a federal defendant can bring.

okskokook

1. Where is venue proper in an APA lawsuit against a federal officer or agency?

The general venue statute is 28 U.S.C. § 1391. Relevant here, in subsection (e)(1), it specifies
three venue choices in suits brought against an officer (in their official capacity) or agency of the
United States:

e  Where a defendant resides,
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e Where a substantial part of the events or omissions giving rise to the claim occurred, or
e Where the plaintiff resides if no real property is involved in the suit.”

As a result, practitioners often will have a choice of filing locations, although some locations
may be more likely to result in a motion to transfer venue. See Question 9, infra.

A. Residential Venue

Venue under 28 U.S.C. §§ 1391(e)(1)(A) and (C) is based on the residence of either the
defendant or the plaintiff. The determination of a party’s residence—whether plaintiff or
defendant—is guided by 28 U.S.C. § 1391(c), which states that natural persons, “including
[noncitizens] admitted for permanent residence in the United States” reside in the district where
they are domiciled. 28 U.S.C. § 1391(c)(1). Courts agree that domicile is established at common
law by the existence of both physical presence and intent to reside in a location. See generally
Restatement (Second) of Conflict of Laws §§ 15-16, 18 (1971).

Although not specified in § 1391(c), courts have held that public officials, when sued in their
official capacity, are deemed to reside in the district where they perform their official duties. See,
e.g., Nestor v. Hershey, 425 F.2d 504, 521 n.22 (D.C. Cir. 1969) (collecting cases); Ernst v. Sec.
of the Interior, 244 F.2d 344, 345-46 (9th Cir. 1957). Corporate plaintiffs, for venue purposes,
are deemed to reside where they have their principal place of business. 28 U.S.C. § 1391(c)(2).

The law is unsettled with respect to the residence of noncitizens who are not lawful permanent
residents, including undocumented noncitizens. In 2011, Congress passed the Federal Courts
Jurisdiction and Venue Clarification Act, Pub L. No. 112-63, § 202, 125 Stat. 758 (2011), which
amended § 1391(c)(1) to specifically include in the definition of residency “[noncitizens]
admitted for lawful permanent residence in the Unites States.” By limiting the amendment to
lawful permanent residents, the statute theoretically may be read to exclude all other noncitizens.
See 28 U.S.C. § 1391(c)(1). However, many courts have read this provision broadly to allow
domicile for noncitizens who are lawfully in the country, even if they do not have lawful
permanent residence status. For example, after reviewing the legislative history of § 1391(c), the
court in Coyoy v. United States held that “a natural person is a resident of any district in which he
or she is lawfully domiciled. Such a person is one who, even if not a legal permanent resident,

2 Subsection (e)(1) of 28 U.S.C. § 1391 reads in full:

A civil action in which a defendant is an officer or employee of the United States or any
agency thereof acting in his official capacity or under color of legal authority, or an agency
of the United States, or the United States, may, except as otherwise provided by law, be
brought in any judicial district in which (A) a defendant in the action resides, (B) a
substantial part of the events or omissions giving rise to the claim occurred, or a substantial
part of property that is the subject of the action is situated, or (C) the plaintiff resides if no
real property is involved in the action. Additional persons may be joined as parties to any
such action in accordance with the Federal Rules of Civil Procedure and with such
other venue requirements as would be applicable if the United States or one of its officers,
employees, or agencies were not a party.
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lives in the district and possesses a lawful intent to remain.” 526 F. Supp. 3d. 41 (D.N.J. 2021)
(emphasis in original); see also, Tanyike v. United States, 603 F. Supp. 3d 572 (S.D. Ohio 2022)
(finding domicile established by asylum applicant); Fuanya v. United States, No. 21-CV-02191-
REB-NYW, 2022 WL 1027149, at *5 (D. Colo. Apr. 6, 2022) (same); Luna v. United States, No.
C20-1152RSL, 2021 WL 673534, at *2 (W.D. Wash. Feb. 22, 2021) (finding domicile
established by parolee with pending withholding of removal and Convention Against Torture
applications); Flores v. United States, 108 F. Supp. 3d 126, 130-131 (E.D.N.Y 2015) (parolee
with pending asylum application). It may be more difficult to argue that undocumented
noncitizens who are not lawfully within the country are domiciled under § 1391(c)(1). For such
plaintiffs, however, venue would still be available under § 1391(e)(1)(A) or (B) based upon the
defendant’s residence or the location of the events underlying the suit.

B. Transactional Venue

Venue under 28 U.S.C. § 1391(e)(1)(B) exists in the district “in which a substantial part of the
events or omissions giving rise to the claim occurred, or a substantial part of property that is the
subject of the action is situated.” In APA cases, the location of the action being challenged
generally satisfies this requirement. See e.g., Wolfram Alpha LLC v. Cucinelli, 490 F. Supp. 3d
324,330 (D.D.C. 2020) (finding venue proper in the Central District of California because that
was the location of the USCIS office which made the challenged decision); Awad v. Mayorkas,
No. 5:21-cv-601-JSM-PRL, 2022 WL 1215521, at *2 (M.D. Fla. Apr. 7, 2022) (“For purposes of
determining where a claim arose in a case brought under the APA, courts ‘generally focus on
where the decisionmaking process occurred.””) (quoting Ngonga v. Sessions, 318 F. Supp. 3d
270, 275 (D.D.C. 2018)).

IMPROPER VENUE CHALLENGES
2. When and how may a defendant claim that venue is wrong or improper?

Rule 12(b)(3) provides that a defendant may raise improper venue as a defense to a lawsuit.>
This rule is codified at 28 U.S.C. § 1406(a), which states:

The district court of a district in which is filed a case laying venue in the wrong
division or district shall dismiss, or if it be in the interest of justice, transfer such
case to any district or division in which it could have been brought.

Though the two provisions are technically distinct from each other, defendants often cite both
when moving to dismiss an action based on improper venue. Regardless of which authority is
invoked, the standard is the same. “Whether venue is ‘wrong’ or ‘improper’ depends exclusively

The Rule reads in relevant part:

Every defense to a claim for relief in any pleading must be asserted in the responsive
pleading if one is required. But a party may assert the following defenses by motion: . . .

(3) improper venue. . . . A motion asserting any of these defenses must be made before
pleading if a responsive pleading is allowed.
3
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on whether the court in which the case was brought satisfies the requirements of federal venue
laws.” Atl. Marine Const. Co. Inc. v. U.S. Dist. Ct. for the W. Dist. of Tex., 571 U.S. 49, 55
(2013). This means that, for purposes of APA suits against federal agencies/officials, the
propriety of venue is be assessed under the general venue statute, 8 U.S.C. § 1391. See Question
1, supra.

3. Has a defendant waived an improper venue challenge if it was not brought in accord
with Rule 12(h)?

Rule12(h) states that certain defenses, including motions to dismiss for improper venue under
Rule 12(b)(3), are waived if not pled in the first response to the complaint, whether that response
is by motion or responsive pleading. See Charles Alan Wright & Arthur R. Miller, Federal
Practice and Procedure § 3826 n.7 (5th ed. 2014) (collecting cases). If a defendant does not
raise a venue challenge in accordance with Rule 12(h), they have waived it. See, e.g., McCoy v.
McCormick, No. 3:22-cv-157-SB, 2022 WL 2438335, at *2 (D. Or. July 5, 2022); Bautista-Perez
v. Holder, 681 F. Supp. 2d 1083, 1092 (N.D. Cal. 2009).

Technically, Rules 12(b)(3) and (h) are distinct from 28 U.S.C. § 1406, which codifies a
requirement that venue be proper. See Question 2, supra. The statute only requires that a party
“timely” object to venue, see 28 U.S.C. § 1406(b), as opposed to Rule 12(h)’s “first response”
requirement. But courts broadly interpret the two requirements as similar. See e.g., Libby,
MecNeill, & Libby v. City Nat’l Bank, 592 F.2d 504, 510 (9th Cir. 1978); Leonard v. Mylan, Inc.,
718 F. Supp. 2d 741, 744 (S.D. W.Va. 2010). Thus, a plaintiff may be able to object to a venue
challenge that is untimely under Rule 12(h) even if the defendant based its challenge on § 1406.

Note that waiving a challenge to the propriety of venue does not waive the defendant’s right to
move for a transfer of venue under 28 U.S.C. § 1404 at a later stage. See, e.g., Orb Factory, Ltd.
v. Design Science Toys, Ltd., 6 F. Supp. 2d 203, 207 (S.D.N.Y. 1998), Callwood v. Phenix City,
No. 2:15-cv-182-WHA-WC, 2016 WL 1122681, at *1 n.1 (M.D. Ala. Mar. 22, 2016). A motion
to transfer venue under § 1404, unlike a motion under Rule 12(b)(3) or 28 U.S.C. § 1406, does
not challenge venue as improper but rather seeks transfer for the “convenience of the parties and
witnesses, in the interest of justice.” It also is not subject to a strict time limit. See Question 11,
infra.

4. Who has the burden of proof in a challenge to improper venue?

There is a circuit split on the issue of who has the burden of proof in a challenge to improper
venue. The First, Second, Fourth, and Seventh Circuits place the burden on the plaintiff to show
that venue is proper. See Cordis Corp. v. Cardiac Pacemakers, 599 F.2d 1085, 1086 (1st Cir.
1979); Gulf Ins. Co. v. Glasbrenner, 417 F.3d 353, 355 (2d Cir. 2005) (“[T]he plaintiff must
demonstrate [venue] by a preponderance of the evidence.”) (quoting CutCo Indus. v. Naughton,
806 F.2d 361, 364—65 (2d Cir. 1986)); Bartholomew v. Virginia Chiropractors Ass'n, Inc., 612
F.2d 812, 816 (4th Cir. 1979), overruled on other grounds by Union Labor Life Ins. Co. v. Pireno,
458 U.S. 119 (1982); Grantham v. Challenge—Cook Bros., 420 F.2d 1182, 1184 (7th Cir. 1969).

4
National Immigration Litigation Alliance, Inc.  (617) 819-4649 | info@immigrationlitigation.org



Similarly, district courts in the Eighth,* Tenth,> Eleventh,’ and District of Columbia’ Circuits—
none of which have binding circuit precedent on the issue—find that the burden lies with the
plaintiff.

While the Fifth, Sixth, and Ninth Circuits also have not yet ruled on this issue, district courts in
those jurisdictions are not uniform, although many place the burden of proof on plaintiffs.®

Standing alone, the Third Circuit has held that defendants have the burden to show that venue is
improper. Bockman v. First American Mktg. Corp., 459 F. App’x 157, 160 (3d Cir. 2012) (citing
Myers v. Am. Dental Ass’n, 695 F.2d 716, 724-25 (3d Cir. 1982)). The Third Circuit has reasoned
that a motion to dismiss for improper venue is an affirmative defense and therefore the movants
should bear the burden of proof. Myers, 695 F.2d at 724-25.

4 See Cohen v. Newsweek, Inc.,312 F.2d 76, 78 (8th Cir. 1963) (opining that the district
court had not erred in placing the burden on the plaintiff but holding that the court lacked
jurisdiction for other reasons); see also Gridiron Mgmt. Grp. LLC v. Wranglers, No.
8:12CV3128, 2012 WL 5187839, at *5 (D. Neb. Oct. 18, 2012); Transamerica Life Ins. Co. v.
IMG Mktg Inc., No. 4:11CV00020 SWW, 2011 WL 861130, at *2 (E.D. Ark. Mar. 10, 2011).
5 See, e.g., Scott v. Buckner Co., 388 F. Supp. 3d 1320, 1324 (D. Colo. 2019); Titsworth v.
Hodge, No. 17-CV-350-RAW, 2018 WL 3312985, at *2 (E.D. Okl. July 3, 2018).
6 See, e.g., Wildfire Grp., LLC v. Prime Ins. Co., 974 F. Supp. 2d 1333, 1337 (M.D. Ala.
2013); Khan v. Penske Corp., No. 1:22-cv-88-AW-GRJ, 2022 WL 6785783, at *2 (N.D. Fla.
Sept. 9, 2022); Reyes v. JA & M Developing Corp., No. 12-61329-CIV, 2012 WL 3562024, at *2
(S.D. Fla. Aug. 17, 2012).
7 See, e.g., Troster v. Garland, No. 20-3584 (BAH), 2021 WL 5865447, at *3 (D.D.C.
Dec. 10, 2021).
§ Fifth Circuit: Lawson v. United States Dept. of Justice, 527 F. Supp. 3d 894, 896 (N.D.
Tex. 2021) (acknowledging split and adopting the majority view that plaintiffs bear the burden);
Pierce v. Aircraft Fin. Corp. LLC, 512 F. Supp. 3d 753, 765 (S.D. Tex. 2021) (same); SLC
Hospitality LLC v. Palomary Specialty Ins. Co., No. 2:21-CV-04093, 2022 WL 711853, at *1
(W.D. La. Mar. 8, 2022); but see Roach v. Bloom, No. 3:08—CV-439-L., 2009 WL 667218, at
*2 (N.D. Tex. Mar. 16, 2009) (recognizing split but placing burden on defendant movant).

Sixth Circuit: Olin-Marquez v. Arrow Senior Living Mgmt. LLC, 586 F. Supp. 3d 759,
775 (S.D. Ohio 2022) (noting split of authority); Porter Casino Resort, Inc. v. Georgia Gaming
Inv., LLC, No. 18-cv-2231-SHM-dkv, 2018 WL 4558999, at *4 (W.D. Tenn. Sept. 21, 2018)
(placing burden on plaintiff); but see Vizachero v. McAlees, No. 12-13985, 2013 WL 3270948, at
*6 (E.D. Mich. June 27, 2013) (collecting cases placing the burden on the defendant).

Ninth Circuit: Compare Anthonis-Smith v. Lincoln Fin. Co., No. 18-7463-MWF (ASx),
2019 WL 4137413, at *2 (C.D. Cal. Apr. 30, 2019) (placing burden on plaintiff); W. Watersheds
Project v. Bernhardt, No. 1:18-cv-00187-REB, 2019 WL 3022188, at *2 (D. Idaho July 9, 2019)
(same); with In re Mobile Communications Technologies, LLC, 243 F. Supp. 3d 478 (D. Del.
2017) (finding moving party bears the burden); Carolina Cas. Co. v. Data Broadcasting Corp.,
158 F. Supp. 2d 1044, 1047 (N.D. Cal. 2001) (noting split in authority and placing burden on
defendants).
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5. What facts may a court review to determine if venue is proper?

In deciding a motion challenging venue, a court may examine facts beyond the complaint. Deb v.
SIRVA, Inc., 832 F.3d 800, 809 (7th Cir. 2016); Ambraco, Inc. v. Bossclip B.V., 570 F.3d 233,
238 (5th Cir. 2009). However, unless the defendant has submitted an affidavit or other evidence
contradicting the allegations in the complaint, the court will consider the plaintiftf’s well-pleaded
allegations to be true. See, e.g., Hancock v. Am. Tel. and Tel. Co., Inc., 701 F.3d 1248, 1260-61
(10th Cir. 2012); Bockman v. First Am. Mktg. Corp., 459 F. App’x 157, 158 n.1 (3d Cir. 2012).
The court should resolve all conflicts in the plaintiff’s favor. Braspetro Oil Servs. Co. v. Modec
(USA) Inc., 240 F. App’x 612, 615 (5th Cir. 2007) (citations omitted).

If the parties dispute the facts, the court may hold an evidentiary hearing; where a hearing is
held, the standard shifts from a prima facie showing to a preponderance of the evidence. See,
e.g., GulfIns. Co. v. Glasbrenner, 417 F.3d 353, 355 (2d Cir. 2005); ¢f- Mitrano v. Hawes, 377
F.3d 402, 405 (4th Cir. 2004). Alternatively, if no facts are disputed, the court can resolve the
motion on the complaint and affidavits.

6. If venue was proper at time of filing, does it become improper if circumstances later
change?

Generally, the only basis for venue that might change over the course of litigation is the
residence of the parties. If a party is a natural person, then the only relevant consideration is their
residence at the time of filing; a later change in residence will not render venue improper. See
Algodonera De Las Cabezas, S.A. v. Am. Suisse Capital, Inc., 432 F.2d 1343, 1345 (11th Cir.
2005); see also, Gridiron Mgmt. Group LLC v. Wranglers, No. 8:12CV3128, 2012 WL 5187839,
at *6 (D. Neb. 2012). If a party is a government agency, then a change in its residence may affect
the propriety of venue and require transfer. Cf. Wei Lai Development LLC v. U.S. Citizenship and
Immigr. Servs., No. 21-887 (RDM), 2021 WL 2073403, at *3 n.5 (D.D.C. May 24, 2021)
(suggesting that the USCIS’ lack of presence in Washington, D.C. “at the outset (and throughout
the course) of th[e] litigation,” after its move to Maryland, raised doubts about “the propriety of
venue”). Regardless, such a move may change the analysis with respect to a motion by
defendants (or the court’s exercise of sua sponte authority) to transfer venue. Cf. id.

7. What options does a court have if it determines venue is improper?

While Rule 12(b)(3) does not address a district court’s options when granting a defendant’s
challenge to venue, 28 U.S.C. § 1406(a) authorizes a court to either dismiss a case where venue
is improper or “transfer such case to any district or division in which it could have been
brought.” This choice is left to “the sound discretion of the district court.” Minnette v. Time
Warner, 997 F.2d 1023, 1026 (2d Cir. 1993); see also First of Michigan Corp. v. Bramlet, 141
F.3d 260, 262 (6th Cir.1998) (“The decision of whether to dismiss or transfer is within the
district court's sound discretion, and accordingly, we review such a decision for an abuse of
discretion.”). In many, if not most cases, courts choose transfer over dismissal, deeming it in the
interests of justice to do so. See generally Charles Alan Wright & Arthur R. Miller, Federal
Practice & Procedure § 3827 nn. 32.50-37 (June 2024 update) (collecting cases); Goldlawr, Inc.
v. Heiman, 369 U.S. 465-66 (1962) (acknowledging congressional intent that transfer to avoid
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injustice was the preferred outcome). Some specific reasons courts might favor transfer in a
particular case include “if the plaintiff mistakenly filed suit in the wrong district and the statute
of limitations has since run,” Farmer v. Levenson, 79 F. App’x 918, 922 (7th Cir. 2003), or if
plaintiffs would simply have to refile the case in a new district upon dismissal, see e.g., Ebron v.
Dep 't of the Army, 766 F. Supp. 2d 54, 58 (D.D.C. 2011); Springboards to Education, Inc. v.
Hamilton Cty. Read 20, No. 3:16-cv-2509-B, 2017 WL 3023489, at *6 (N.D. Tex. July 14,
2017).

If the district court opts to transfer the case, it must do so to a jurisdiction where the case “could
[properly] have been brought,” 28 U.S.C. § 1406(a)—that is, a district which satisfies one of the
venue requirements of 28 U.S.C. § 1391(e). If the district court opts to dismiss the case, it
generally will do so without prejudice. See, e.g., Erie Ins. Exchange v. Ko, 560 F. Supp. 2d 66,
68 (D.D.C. 2008) (dismissing without prejudice); Garcia Hamilton & Assocs., L.P. v. RBC
Capital Markets, LLC, 466 F. Supp. 3d 692, 704-05 (S.D. Tex. 2020) (same).

MOTIONS TO TRANSFER VENUE
8. What law governs a motion to transfer venue where the original venue is not improper?

The federal change of venue statute provides that “[f]or the convenience of parties and witnesses,
in the interest of justice, a district court may transfer any civil action to any other district or
division where it might have been brought or to any district or division to which all parties have
consented.” 28 U.S.C. § 1404(a).

“Unlike § 1406(a), § 1404(a) does not condition transfer on the initial forum’s being ‘wrong.’”
Atlantic Marine Construction Co., 571 U.S. at 59. To the contrary, some courts have found that
§ 1404 applies only where venue in the original court is proper. See, e.g., Liu v. Mayorkas, F.
Supp. 3d _, 2024 WL 3010847, at *2 (D.D.C. June 14, 2024) (“Sections 1404(a) and 1406(a)
are mutually exclusive, with Section 1404(a) governing the analysis when venue in the original
district is proper and Section 1406(a) controlling when the original venue is improper.”).
However, other courts will consider transfer under § 1404 without first determining the propriety
of venue in the initial district. See, e.g., Claros v. Cowan, No. 21-CV-609, 2021 WL 18202009, at
*1 (D.D.C. May 6, 2021) (““Although Plaintiffs and Defendants disagree about whether venue is
proper in this District, the Court need not wade into that controversy today. Instead, it will
proceed with the § 1404(a) transfer framework . . . .”).

9. What factors do courts consider in deciding a motion to transfer venue?

A decision on a motion to transfer venue under § 1404(a) involves two steps. First, the court will
consider the “threshold inquiry” of whether the case “might have been brought” in the district to
which the defendant seeks a transfer. N-N- v. Mayorkas, 540 F. Supp. 3d 240, 253 (E.D. N.Y.
2021) (quoting § 1404(a)); see also Wolfram Alpha, LLC v. Cuccinelli, 490 F. Supp. 3d at 330
(same). In APA cases involving a U.S. immigration agency or official, this threshold
determination is governed by 28 U.S.C. § 1391(e)—that is, the district to which the defendant
seeks to transfer the case must be one in which a defendant resides, a substantial part of the
events or omissions giving rise to the claim occurred, or the plaintiff resides if not real property
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is involved in the suit. /d.; accord Van Dusen v. Barrack, 376 U.S. 612, 624 (1964) (construing
the phrase “where it might have been brought” in § 1404(a) to refer to federal venue laws); see
also Question 1, supra.

Once a court determines that this threshold test is met, it will “evaluate[] ‘both private interest
factors that pertain to the effect of a transfer on those concerned with the specific dispute in
question and public interest factors that relate to judicial economy and systemic fairness.’” N- N-,
540 F. Supp. 3d at 253 (quoting W. Watersheds Project v. Tidwell, 306 F. Supp. 3d 350, 356
(D.D.C. 2017)); see also Chauhan v. Napolitano, 746 F.Supp.2d 99, 103 (D.D.C. 2010).

Ultimately, “motions for transfer lie within the broad discretion of the district court and are
determined upon notions of convenience and fairness on a case-by-case basis.” In re Cuyahoga
Equip. Corp., 980 F.2d 110, 117 (2d Cir. 1992). In deciding motions to transfer venue, courts
“may consider evidence outside of the pleadings.” See, e.g., Chauhan, 746 F. Supp. 2d at 102.

A. Private interest factors

While the list of factors considered within each circuit varies slightly, courts frequently consider
the following private factors in weighing whether to transfer venue:

e Plaintiff’s choice of forum

Generally, courts defer heavily to the plaintift’s choice of forum, particularly when it is their
home forum. See, e.g., Coyoy v. United States, 526 F. Supp. 3d 30, 45 (D. N.J. 2021) (affording
plaintiff’s choice greater deference because it is her home forum). However, when not the
plaintiff’s home forum, courts have held that “deference is not appropriate ‘where the plaintiff’s
choice of forum has no meaningful ties to the controversy,” and defendant seeks transfer to a
venue to ‘which plaintiffs have substantial ties and where the subject matter of the lawsuit is
connected.’” Akinyode v. U.S. Dep t of Homeland Sec., No. 21-110 (JDB), 2021 WL 3021440, at
*3 (D.D.C. July 16, 2021) (quoting Trout Unlimited v. U.S. Dep t of Agric., 944 F. Supp. 13, 17
(D.D.C. 1996)); see also Aishat v. U.S. Dep t of Homeland Sec., 288 F. Supp. 3d 261, 268
(D.D.C. 2018) (finding that when “‘the forum preferred by plaintiff is not his home forum,”” and
the defendant seeks a transfer to the plaintiff’s home forum, “there is little reason to defer to the
plaintiff’s preference”) (quoting Reiffin v. Microsoft Corp., 104 F. Supp. 2d 48, 52 (D.D.C.
2000)); Huhn v. USCIS, No. 20-2383(DSD/TNL), 2021 WL 6841639, at *4 (D. Minn. May 6,
2021) (stating that plaintiff’s choice of forum is entitled to less weight where claims arose
outside the forum state).

Moreover, practitioners likely will face a motion to transfer venue in cases filed in either
Washington, D.C. or Maryland if the named defendants “residing” in those venues had no direct
involvement in the plaintift’s case. The D.C. Circuit has warned against the “manufacture” of
venue in Washington, D.C., stressing that “[b]y naming high government officials as defendants,
a plaintiff could bring a suit [in Washington, D.C.] that properly should be pursued elsewhere.”
Cameron v. Thornburgh, 983 F.2d 253, 256 (D.C. Cir. 1993); see also Al-Ahmed v. Chertoff, 564
F. Supp. 2d 16, 19 (D.D.C. 2008) (finding venue in Washington, D.C. inappropriate where “the
only real connection [the] lawsuit has to the District of Columbia is that a federal agency
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headquartered here is charged with generally regulating and overseeing the [administrative]
process” and none of the high-level officials named as defendants were involved in adjudicating
plaintift’s petition) (quoting Abusadeh v. Chertoff, No. 06-2014 (CKK), 2007 WL 2111036, at *6
(D.D.C. July 23, 2007)) (alteration in original). Similarly, after USCIS relocated its headquarters
to Maryland in 2020,° district judges there have granted transfer motions on this basis. See, e.g.,
Manne v. Jaddou, Nos. 21-1092 PJM, 21-1947 PJM, 21-2225 PJM, 2022 WL 102853, at *9 (D.
Md. (Jan. 11, 2022) (finding that the interest of justice would not be served were plaintiffs
“permitted to manufacture venue in Maryland simply because USCIS has moved its headquarters
here”).

e Defendant’s choice of forum

Generally, a defendant’s choice of forum is relevant but, unlike the plaintiff’s choice, is not
entitled to deference. See, e.g., Ngonga v. Sessions, 318 F. Supp. 3d 270, 275 (D.D.C. 2018).
Instead, as the moving party, the defendant “‘must establish that the added convenience and
justice of litigating in their chosen forum overcomes’ any deference to the [p]laintiffs’ choice of
venue.” Id. (quoting Tower Labs, Ltd. v. Lush Cosmetics, Ltd., 285 F. Supp. 3d 321, 326 (D.D.C.
2018)).

e  Where the claim arose

For this factor, courts assess where the events underlying plaintiff’s claims occurred. In APA
cases, courts often look to “where the decisionmaking process occurred.” Ngonga, 318 F. Supp.
3d at 275 (quoting Nat’l Ass’n of Home Builders, 675 F. Supp. 2d at 179); see also Wolfram, 490
F. Supp. 3d at 331-32 (finding that this factor weighed heavily in favor of transfer to district
where claim arose—either where the petition at issue was adjudicated or where the petition
beneficiary would be employed); Neema v. Cuccinelli, No. 4:20CV3131, 2021 WL 3196037, at
*3 (D. Neb. Jan. 13, 2021) (severing the claims of a multi-plaintiff case into four groups and
transferring three of the groups to the locations of USCIS service center adjudicating their cases).

e The convenience of the parties and witnesses

These two factors require the court to determine whether one forum is more convenient than the
other for either the parties or witnesses, respectively. As one court explained, “[i]t is not enough
for the defendant to merely show that it prefers another forum, and transfer will also not be
allowed if the result is merely to shift the convenience from one party to another.” Behring Reg’l
Ctr. LLC v. Wolf, No. 20-cv-09263-JSC, 2021 WL 1164839, at *3 (N.D. Cal. Mar. 26, 2021)
(quoting Lax v. Toyota Motor Corp., 65 F. Supp. 3d 772, 776 (N.D. Cal. 2014)).

The government frequently argues that it would be inconvenient for it to litigate in a particular
forum because its personnel and records are in the district to which it seeks to transfer the case.
At least one court rejected this argument based on the relative difference in the parties’ resources,
stressing that the defendant United States “is obviously present and well able to defend itself in

? See USCIS Service of Process Notice, https://www.uscis.gov/laws-and-policy/uscis-

service-of-process-notice (updated Aug. 26, 2024) (listing headquarters address).
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any district,” while “the transfer sought by the government would subject an indigent plaintift . .
.. to maximum inconvenience.” Coyoy, 526 F. Supp. 3d at 33; id. at 45 (“The United States has
virtually unlimited resources. It maintains offices and has an appointed or acting United States
Attorney in every district . . . . In contrast, [plaintiff] is a refugee from Guatemala”); see also
Raju v. Cuccinelli, No. 20-cv-01386-AGT, 2020 WL 4915773, at *4 (N.D. Cal. Aug. 14, 2020)
(finding USCIS “well equipped” to litigate claims anywhere based on its field offices and
representation by U.S. attorneys nationwide).

Moreover, in APA cases, the convenience of witnesses often is found to be a neutral factor
because such cases are decided on an administrative record and do not involve witness
depositions or appearance at trial. See, e.g., Am. Littoral Soc. v. U.S. Envt. Prot. Agency, 943 F.
Supp. 548, 550 (E.D. Penn. 1996) (“Review of agency action under the APA is limited to the
administrative record, so both forums are equally convenient.”); Huhn, 2021 WL 6841639 at *3
(same regarding witnesses, but court found Washington, D.C. the more convenient forum for the
defendant because the administrative record was located there).

e The ease of access to sources of proof

This factor requires the court to consider the parties’ ease of access to sources of proof. In APA
cases decided on an administrative record where no additional discovery will be undertaken, this
factor has been found to be neutral. See, e.g., Rossville Convenience and Gas, Inc. v. Barr, 453 F.
Supp. 3d 380, 388 (D.D.C. 2020); but see Huhn, 2021 WL 6841639 at *2 (finding, without
explanation, that the location of the administrative record in Washington, D.C. makes it a more
convenient forum).

B. Public interest factors
Public interest factors that courts often consider include the following:
e Court dockets

For this factor, courts compare the congestion of each forum. “This factor can be difficult to
assess, because judicial ‘statistics provide, at best, only a rough measure of the relative
congestion of the dockets’ and ‘do not, for example, reflect the differences in the caseloads
carried by different individual judges.”” Akinyode, 2021 WL 3021440 at *5 (quoting United
States v. H&R Block, Inc., 789 F. Supp. 2d 74, 84 (D.D.C. 2011)). Some courts have held that,
where evaluation of this factor involves different metrics and the statistics regarding relative
congestion are mixed, this factor should be deemed as neutral. See Wolfram, 490 F. Supp. 3d at
336 (citing cases); id. at 337 (“Depending on which metric a Court chooses to assess relative
congestion, the weighing of this factor points in different directions.”). Other courts take a more
simplistic approach, considering only one metric. For example, one court relied upon the median
time for resolving cases during a 12-month period, Chauhan, 746 F. Supp. 2d at 105, while
another considered how “congested” the calendars of each court were. Rossville, 453 F. Supp. 3d
at 388.
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e Familiarity with law

This factor concerns the relative familiarity with the law of the two forums. In APA actions
involving claims under federal law, courts generally find that this factor is neutral, since “‘[a]ll
district courts are presumed to be equally adept at applying’” federal law. Rossville, 453 F. Supp.
3d at 388 (quoting Sheffer v. Novartis Pharms. Corp., 873 F. Supp. 2d 371, 379 (D.D.C. 2012));
see also Meza v. Procter & Gamble Co., No. EDCV 23-91 JGB (SHKx), 2023 WL 3267861, at
*8 (C.D. Cal. Apr. 27, 2023) (same).

e Local interest

Numerous courts assess whether there is an interest in resolving the case locally. See, e.g.,
Ngonga v. Sessions, 318 F. Supp. 3d 270, 276 (D.D.C. 2018) (noting that this policy applies
equally to review of administrative decisions). In applying this factor to cases involving
challenges to USCIS decisions, courts generally find that it weighs in favor of the venue in
which the USCIS office making the decision is located. See, e.g., Chauhan, 746 F. Supp. 2d at
105 (in an unreasonable delay case, finding that “the district in which the relevant USCIS Field
Office is located is ‘better positioned’ to be involved in ‘dictating the priorities of a local USCIS
office’ and ‘may have a superior interest in doing so.”” (quoting Aftab v. Gonzalez, 597 F. Supp.
2d 76, 84 (D.D.C.2009)); Neema, 2021 WL 3196037 at *3 (transferring cases of plaintiffs whose
petitions were not pending at Nebraska Service Center to districts in which their petitions were
pending).

10. 'Who has the burden of proof?

The party moving to transfer venue has the burden of demonstrating by “clear and convincing
evidence” that the transfer is appropriate. N-N- v. Mayorkas, 540 F.Supp.3d 240, 253 (E.D.N.Y.
2021) (citing New York Marine & Gen. Ins. Co. v. Lafarge N. Am., Inc., 599 F.3d 102, 113-14 (2d
Cir. 2010)); see also Wolfram, 490 F.Supp.3d at 330. Conclusory arguments for transfer, without
supporting information or evidence, have been found to be insufficient to satisfy the movant’s
burden. See, e.g., Trujillo v. Garland, No. 22-CV-23980-SCOLA/GOODMAN, 2023 WL
2374445, at *4 (S.D. Fla. Mar. 6, 2023) (citing cases); Behring Reg’l Ctr,, 2021 WL 1164839 at
*3 (““Vague generalizations or conclusory declarations are insufficient to meet [defendant’s]
burden.”).

11.  Is there a deadline by which a defendant must move to transfer venue under § 1404?

No, § 1404 motions are not subject to a time limit. See e.g., Brown v. Federated Capital Corp.,
991 F. Supp. 2d 857, 860 (S.D. Tex. 2014), Konami Digital Entertainment Co. Ltd. v. Harmonix
Music Systems Inc., No. 6:08cv286, 2008 WL 781134, at *7 (E.D. Tex. Mar. 23, 2009). However,
courts will consider the timing of the motion, and whether a transfer will prejudice the plaintiff
by, for example, delaying the case significantly. See, e.g., Montgomery v Barr, 502 F. Supp. 3d
165, 179-180 (D.D.C. 2020) (considering degree to which a transfer might delay resolution of
the case).
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12. If the original venue is not improper, can a court dismiss a case rather than transfer
venue?

No, in § 1404(a) Congress granted only transfer authority to district courts, not authority to
dismiss a case. 28 U.S.C. § 1404(a). A district court may dismiss an action only if it determines

that venue is improper or wrong. See Question 7, supra.
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