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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
__________________________________________ 
 ) 
NATIONAL IMMIGRATION    ) 
LITIGATION ALLIANCE,    )                
       ) 
  Plaintiff,    ) 
       ) Case No. _______________ 
v.        ) 
       ) 
U.S. DEPARTMENT OF HOMELAND  ) COMPLAINT FOR  
SECURITY,      ) DECLARATORY AND 
       ) INJUNCTIVE RELIEF 
  Defendant.    ) 
__________________________________________) 
 

INTRODUCTION 
 

1. This is an action under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et 

seq., seeking to compel Defendant U.S. Department of Homeland Security (DHS) to 

immediately release records relating to a July 10, 2024 letter from Representatives Mark E. 

Green and James Comer, in their capacities as Chairmen of the Committees on Homeland 

Security and Oversight and Accountability respectively, to DHS Secretary Alejandro Mayorkas 

relating to the Supreme Court’s decision in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 

2244 (2024), (Request), attached as Exhibit A. Plaintiff National Immigration Litigation Alliance 

seeks declaratory, injunctive, and other appropriate relief with respect to Defendant’s unlawful 

withholding of these records. 

2. The Supreme Court’s decision in Loper Bright overturned Chevron U.S.A. Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837 (1983), which underpinned judicial 

deference to agency actions for nearly half a century. As an organization that litigates such 
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agency actions and is comprised of members who do the same, Plaintiff has a strong interest in 

the immigration-related records that are the subject of the  

3. Accordingly, on August 29, 2024, Plaintiff submitted a request pursuant to FOIA 

to Defendant, requesting all records “prepared, received, transmitted, collected, and/or 

maintained by” DHS in response to the Green and Comer letter. After DHS produced 5-pages of 

nonresponsive records on October 9, 2024, Plaintiff electronically submitted an administrative 

appeal on October 15, 2024, which DHS finally acknowledged receiving on November 14, 2024. 

The appeal remains pending.  

4. Despite its statutory obligation to do so, Defendant has failed to adjudicate 

Plaintiff’s appeal and produce records. Accordingly, Plaintiff is entitled to judgment declaring 

that Defendant has violated FOIA and ordering Defendant to release all records responsive to 

Plaintiff’s FOIA request. 

JURISDICTION AND VENUE 

5. This Court has subject-matter jurisdiction under 5 U.S.C. § 552 et seq. (FOIA 

statute), 28 U.S.C. § 1331 (federal question). The Court has jurisdiction to grant declaratory, 

injunctive, and further necessary or proper relief pursuant to 28 U.S.C. §§ 2201-02 (Declaratory 

Judgment Act). 

6. Venue is proper in this District under 5 U.S.C. § 552(a)(4)(B) because Plaintiff 

has its principal place of business in this District. Venue is also proper under 28 U.S.C. § 1391(e) 

because this is a civil action in which Defendant is a federal agency, there is no real property 

involved in this action, and Plaintiff resides in this District.  

7. Plaintiff electronically submitted an administrative appeal to Defendant on 

October 15, 2024, which Defendant finally acknowledged on November 14, 2024. To date, 
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Defendant has not made a determination on Plaintiff’s administrative appeal pursuant to 5 U.S.C. 

§ 552(a)(6)(A). Defendant’s failure to make a determination on the appeal within the statutory 

time period constitutes a constructive denial of the appeal. Thus, Plaintiff is deemed to have 

exhausted administrative remedies. 5 U.S.C. § 552(a)(6)(C)(i). 

PARTIES 

8. Plaintiff National Immigration Litigation Alliance (NILA) is a tax-exempt, not-

for-profit organization under Section 501(c)(3) of the Internal Revenue Code, with its principal 

place of business in Brookline, Massachusetts. Founded in 2020, NILA was established to realize 

systemic change in the immigrant rights’ arena by engaging in impact litigation and by building 

the capacity of social justice attorneys to litigate in federal court through co-counseling in 

individual cases and providing strategic assistance. In addition, NILA disseminates records 

obtained through FOIA and practice materials on its public website. As an immigrant rights’ 

organization, Plaintiff has a direct interest in immigration-related responses to the Green and 

Comer letter. 

9. Defendant Department of Homeland Security is an agency within the meaning of 

5 U.S.C. § 552(f)(1). DHS is the parent agency of several immigration-related component 

agencies, including U.S. Citizenship and Immigration Services, U.S. Immigration and Customs 

Enforcement, and U.S. Customs and Border Protection, and has possession and control over the 

records Plaintiff seeks. 

FACTUAL ALLEGATIONS 

10. On July 10, 2024, Representatives Mark E. Green and James Comer, in their 

capacities as Chairmen of the Committees on Homeland Security and Oversight and 

Accountability, respectively, transmitted a letter to DHS Secretary Alejandro Mayorkas, 
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requesting information relating to the Supreme Court’s decision in Loper Bright Enterprises v. 

Raimondo, 144 S. Ct. 2244 (2024). The letter requested a response “no later than 5:00 p.m. on 

July 24, 2024.” Exhibit A at 5. 

11. On August 29, 2024, Plaintiff electronically submitted a FOIA request through 

DHS’ SecureRelease Portal to DHS, requesting: 

Any and all memoranda, messages, letters, responses, and communications 
collected, prepared, received, and/or transmitted in connection with, or in 
response to, the July 10, 2024 letter from Representatives Mark E. Green and 
James Comer to Department of Homeland Security Secretary Alejandro 
Mayorkas requesting information relating to the Supreme Court’s decision in 
Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244 (2024), attached as 
Exhibit A. 

 
A copy of the FOIA request and accompanying letter from Representatives Green and Comer is 

attached as Exhibit A. DHS acknowledged receipt of the request on August 30, 2024. See Exhibit 

B. 

12. On October 9, 2024, DHS produced a single, five-page document. See Exhibit C. 

The document consisted of the Committee for Homeland Security’s instructions for responding 

to documents requests, like the letter from Representatives Green and Comer, that was the 

subject of Plaintiff’s Request. DHS did not provide any communications connected to the receipt 

of, or response to, the letter.  

13. On October 15, 2024, Plaintiff submitted an administrative appeal to DHS 

through the electronic SecureRelease portal, arguing that DHS’ search was inadequate. See 

Exhibit D. Nearly a month after submission of the appeal, on November 14, 2024, DHS issued 

an acknowledgement of receipt. See Exhibit E.  

14. Plaintiff reached out to DHS’ Privacy Office on November 25, 2024, to inquire 

about the appeal. The next day, the agency replied that it had processed the appeal and sent it to 
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an administrative law judge, but that it had “no further information” to provide. 

15. To date, Plaintiff has not received a response to the administrative appeal.  

16. On information and belief, Defendant has not conducted an adequate search for 

records responsive to Plaintiff’s request. 

CLAIMS FOR RELIEF 
 

COUNT ONE 
 

Violation of FOIA, 5 U.S.C. § 552(a)(6)  
Failure to Timely Respond 

17. All the foregoing allegations are repeated and realleged as though fully set forth 

herein. 

18. Pursuant to 5 U.S.C. § 552(a)(6)(A) and (B), Defendant is obligated to promptly 

adjudicate Plaintiff’s administrative appeal and produce responsive records. 

19. Plaintiff submitted the administrative appeal on October 15, 2024. Defendant 

failed to issue a response, including a determination of whether to conduct a further search and 

produce additional records, in the time provided under 5 U.S.C. § 552(a)(6)(A)(ii) (20 days, 

excluding Saturdays, Sundays, and legal public holidays). 

20. Defendant’s failure to disclose all responsive records within the statutory time 

period violates, at a minimum, 5 U.S.C. § 552(a)(6)(A) and (B) and the corresponding 

regulations. 

COUNT TWO 
 

Violation of FOIA, 5 U.S.C. § 552(a)(3)  
Failure to Conduct an Adequate Search and to Disclose Responsive Records 

 
21. All the foregoing allegations are repeated and realleged as though fully set forth 

herein. 

22. Defendant is obligated under 5 U.S.C. § 552(a)(3)(A), (C) to promptly conduct a 
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reasonable search for records responsive to Plaintiff’s FOIA Request and to promptly produce 

those records, including in response to Plaintiff’s administrative appeal. 

23. Upon information and belief, Defendant has not conducted an adequate search for 

records responsive to Plaintiff’s FOIA Request, including in response to Plaintiff’s 

administrative appeal.  

24. Defendant’s failure to conduct a reasonable search and disclose all records 

responsive to the FOIA Request violates, at a minimum, 5 U.S.C. § 552(a)(3)(A), (C) and the 

corresponding regulations. 

 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that this Court: 

a. Assume jurisdiction over this action; 

b. Declare unlawful Defendant’s failure to make a determination on Plaintiff’s administrative 

appeal within the statutory time frame and failure to conduct an adequate search for the 

records requested by Plaintiff; 

c. Order Defendant to make an adequate and expeditious search for the requested records; 

d. Order Defendant to expeditiously process and disclose all responsive, nonexempt 

records, and enjoin Defendant from improperly withholding the requested records; 

e. Award Plaintiff costs and reasonable attorneys’ fees under 5 U.S.C. § 552(a)(4)(E) and 

any other applicable statute or regulation; and 

f. Grant such further relief as the Court deems just, equitable, and appropriate. 

// 

// 
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Respectfully submitted, 

s/ Tomas Arango     
Tomas Arango (MA SBN 714845) 
Trina Realmuto (CA SBN 201088) * 
NATIONAL IMMIGRATION LITIGATION ALLIANCE 
10 Griggs Terrace 
Brookline, MA 02446 
 (617) 819-4447 
tomas@immigrationlitigation.org 
trina@immigrationlitigaiton.org 
 
Attorneys for Plaintiff 
 
*Pro hac vice application forthcoming 
 

Dated: December 20, 2024 
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National Immigration Litigation Alliance 

Immigrant justice through the courts 

August 28, 2024  

Via SecureRelease Portal 

Privacy Office, Mail Stop 0655 
Department of Homeland Security 
2707 Martin Luther King Jr. AVE SE 
Washington, DC 20528-065 

RE: Freedom of Information Act Request 

Dear FOIA Officer,  

The National Immigration Litigation Alliance (Requestor) submits this letter as a request for 
records under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 et seq. In addition, 
Requestor seeks a fee waiver pursuant to 5 U.S.C. § 552(a)(4)(A)(iii).   

Records Requested 

Requestor seeks disclosure of the following records1 prepared, received, transmitted, collected, 
and/or maintained by the Department of Homeland Security (DHS): 

• Any and all memoranda, messages, letters, responses, and communications collected,
prepared, received, and/or transmitted in connection with, or in response to, the July 10,
2024 letter from Representatives Mark E. Green and James Comer to Department of
Homeland Security Secretary Alejandro Mayorkas requesting information relating to the
Supreme Court’s decision in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244
(2024), attached as Exhibit A.

1 The term “records” as used herein includes, but is not limited to: communications, 
correspondence, directives, documents, data, videotapes, audiotapes, e-mails, faxes, files, 
guidance, guidelines, standards, evaluations, instructions, analyses, memoranda, agreements, 
notes, orders, policies, procedures, protocols, reports, rules, manuals, technical specifications, 
training materials, and studies, including records kept in written form or electronic format on 
computers and/or other electronic storage devices, electronic communications, and/or videotapes, 
as well as any reproductions thereof that differ in any way from any other reproduction, such as 
copies containing marginal notations.  

Exhibit A

1
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This request will remain as an ongoing FOIA request until such time as the agency conducts a 
lawful and adequate search. Therefore, any records that come within the possession of the 
agency prior to the final response to this FOIA request are within the scope of this request. 

Request for Waiver of Fees 

Requestor asks that DHS waive all fees and costs associated with this FOIA request. Such waiver 
is warranted because disclosure of the information is “likely to contribute significantly to public 
understanding of the operations or activities of the government and is not primarily in the 
commercial interest of the requestor.” 5 U.S.C. § 552(a)(4)(A)(iii).  

First, disclosure of the requested records will contribute significantly to the public understanding 
of the impact that the Loper Bright decision will have on ongoing agency rulemaking and 
statutory interpretation processes. Additionally, disclosure of the requested records will 
contribute to the public’s understanding of how the Department of Homeland Security is 
responding to this decision. Public access to the requested records is important for stakeholders, 
attorneys, and the general public to understand DHS’s policies or practices relating to its own 
understanding of its authority and the way its actions are likely to be judicially reviewed in light 
of significant changes in administrative law.  

Requestor has the capacity, intent, and demonstrated ability to disseminate the requested 
information to a broad cross-section of the public. NILA is a non-profit membership organization 
established to realize systemic change in the immigrant rights’ arena by engaging in impact 
litigation and by building the capacity of social justice attorneys to litigate in federal court 
through co-counseling individual cases and providing strategic assistance. In addition to 
litigation, NILA disseminates records obtained through FOIA on its public website,2 
disseminates practice materials,3 and frequently presents on immigration issues.  

Second, disclosure of the requested records is not primarily in Requestor’s commercial interest.   
Requestor is seeking the requested records for the purpose of disseminating them to members of 
the public and not for commercial gain.   

Accordingly, disclosure in this case meets the statutory criteria, and a fee waiver would fulfill 
Congress’ legislative intent in amending FOIA. See Judicial Watch v. Rossotti, 326 F.3d 1309, 
1312 (D.C. Cir. 2003) (“Congress amended FOIA to ensure that it is liberally construed in favor 
of waivers for noncommercial requesters.”) (internal quotation omitted).  

*  *  *  *  *

We look forward to your response to our request within twenty (20) business days, as required 
under 5 U.S.C. § 552(a)(6)(A)(i).  

2 See NILA’s Transparency Litigation Docket, National Immigration Litigation Alliance, 
https://immigrationlitigation.org/transparency-litigation-foia.   
3 See Practice Advisories, National Immigration Litigation 
Alliance, https://immigrationlitigation.org/practice-advisories/.  

2
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If you have any questions regarding this request, please contact the undersigned. Please furnish 
copies of all applicable information to:  

Trina Realmuto  
National Immigration Litigation Alliance   
10 Griggs Terrace  
Brookline, MA 02446 trina@immigrationlitigation.org  

Thank you for your timely cooperation. 

Sincerely, 

Trina Realmuto  
Executive Director   
National Immigration Litigation Alliance  

10 Griggs Terrace  
Brookline, MA 02446  
(617) 819-4447
trina@immigrationlitigation.org

3
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U.S. Department of Homeland Security 

Washington, DC 20528 

Homeland 
Security 

08/30/2024 

SENT VIA E-MAIL TO:  trina@immigrationlitigation.org 

Trina Realmuto 
National Immigration Litigation Alliance 
10 Griggs Terrace 
Brookline, Massachusetts 02446 

Re:  2024-HQFO-02830 

Dear Requester: 

This letter acknowledges receipt of your Freedom of Information Act (FOIA) request to the Department 
of Homeland Security (DHS), dated 8/29/2024, and to your request for a waiver of all assessable FOIA 
fees.  Our office received your request on 8/29/2024.  Specifically, you requested any and all memoranda, 
messages, letters, responses, and communications collected, prepared, received, and/or transmitted in 
connection with, or in response to, the July 10, 2024 letter from Representatives Mark E. Green and 
James Comer to Department of Homeland Security Secretary Alejandro Mayorkas requesting information 
relating to the Supreme Court’s decision in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244 
(2024), attached as Exhibit A. 

Due to the increasing number of FOIA requests received by this office, we may encounter some delay in 
processing your request.  Consistent with 6 C.F.R. Part 5 § 5.5(a) of the DHS FOIA regulations, the 
Department processes FOIA requests according to their order of receipt.  Although DHS’ goal is to 
respond within 20 business days of receipt of your request, FOIA does permit a 10-day extension of this 
time-period in certain circumstances under 6 C.F.R. Part 5 § 5.5(c).  As your request seeks documents that 
will require a thorough and wide-ranging search, DHS will invoke a 10-day extension for your request 
pursuant to 6 C.F.R. Part 5 § 5.5(c).  If you would like to narrow the scope of your request, please contact 
our office.  We will make every effort to comply with your request in a timely manner.  

You have requested a fee waiver.  The DHS FOIA regulations at 6 C.F.R. Part 5 § 5.11(k) set forth six 
factors DHS must evaluate to determine whether the applicable legal standard for a fee waiver has been 
met:  (1) Whether the subject of the requested records concerns “the operations or activities of the 
government,” (2) Whether the disclosure is “likely to contribute” to an understanding of government 
operations or activities, (3) Whether disclosure of the requested information will contribute to the 
understanding of the public at large, as opposed to the individual understanding of the requester or a 
narrow segment of interested persons, (4) Whether the contribution to public understanding of 

Exhibit BCase 1:24-cv-13155-DJC     Document 1-2     Filed 12/20/24     Page 1 of 3



U.S. Department of Homeland Security 

Washington, DC 20528 

Homeland      
Security 

 
government operations or activities will be “significant,” (5) Whether the requester has a commercial 
interest that would be furthered by the requested disclosure, and (6) Whether the magnitude of any 
identified commercial interest to the requester is sufficiently large in comparison with the public interest 
in disclosure, that disclosure is primarily in the commercial interest of the requester.   
 
Upon review of the subject matter of your request, and an evaluation of the six factors identified above, 
DHS has determined that it will conditionally grant your request for a fee waiver.  The fee waiver 
determination will be based upon a sampling of the responsive documents received from the various DHS 
program offices as a result of the searches conducted in response to your FOIA request.  DHS will, 
pursuant to DHS FOIA regulations applicable to non-commercial requesters, provide two hours of search 
time and process the first 100 pages at no charge to you.  If upon review of these documents, DHS 
determines that the disclosure of the information contained in those documents does not meet the factors 
permitting DHS to waive the fees, then DHS will at that time either deny your request for a fee waiver 
entirely, or will allow for a percentage reduction in the amount of the fees corresponding to the amount of 
relevant material found that meets the factors allowing for a fee waiver.  In either case, DHS will 
promptly notify you of its final decision regarding your request for a fee waiver and provide you with the 
responsive records as required by applicable law.   
 
In the event that your fee waiver is denied, and you determine that you still want the records, provisions 
of the FOIA allow us to recover part of the cost of complying with your request.  We shall charge you for 
records in accordance with the DHS FOIA regulations as they apply to non-commercial requesters.  As a 
non-commercial requester you will be charged for any search time and duplication beyond the free two 
hours and 100 pages mentioned in the previous paragraph.  You will be charged 10 cents per page for 
duplication and search time at the per quarter-hour rate ($4.00 for clerical personnel, $7.00 for 
professional personnel, $10.25 for managerial personnel) of the searcher.  In the event that your fee 
waiver is denied, we will construe the submission of your request as an agreement to pay up to $25.00.  
This office will contact you before accruing any additional fees. 
 
We have queried the appropriate component(s) of DHS for responsive records.  If any responsive records 
are located, they will be reviewed for determination of releasability.  Please be assured that one of the 
analysts in our office will respond to your request as expeditiously as possible.  We appreciate your 
patience as we proceed with your request. 
 
Your request has been assigned reference number 2024-HQFO-02830.  Please refer to this identifier in 
any future correspondence. If you have any questions, or would like to discuss this matter, please feel free 
to contact this office at 1-866-431-0486 or 202-343-1743. 
 
Regards, 
 
DHS FOIA, Privacy Office 
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U.S. Department of Homeland Security 

Washington, DC 20528 

Homeland      
Security 

 
Department of Homeland Security 
2707 Martin Luther King Jr. AVE SE 
Mail Stop 0655 
Washington, DC 20528-0655 
E-mail: foia@hq.dhs.gov 
Visit our FOIA website https://www.dhs.gov/foia  
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October 9, 2024 

SENT BY ELECTRONIC MAIL TO:  trina@immigrationlitigation.org 

Trina Realmuto 
National Immigration Litigation Alliance 
10 Griggs Terrace 
Brookline, Massachusetts 02446 

Re:  2024-HQFO-02830 

Dear Trina Realmuto:  

This is the final response to your August 29, 2024, Freedom of Information Act (FOIA) request 
to the Department of Homeland Security (DHS) and received by this office on August 29, 2024. 
You are seeking for any and all memoranda, messages, letters, responses, and communications 
collected, prepared, received, and/or transmitted in connection with, or in response to, the July 
10, 2024 letter from Representatives Mark E. Green and James Comer to Department of 
Homeland Security Secretary Alejandro Mayorkas requesting information relating to the 
Supreme Court’s decision in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244 (2024).   

In responding to a FOIA request, DHS/DHS Privacy Office will search for responsive documents 
in its control on the date the search began.  We began our search on August 30, 2024.  A search 
of the Office of Executive Secretary for documents responsive to your request produced a total 
of five pages. 

We are granting your request under FOIA, 5 U.S.C. § 552, and DHS FOIA regulations at 6 
C.F.R. Part 5.  After carefully reviewing the responsive documents, I determined that they are
appropriate for public release.  The documents are enclosed in their entirety; DHS has claimed
no deletions or exemptions.

Provisions of FOIA allow DHS to charge for processing fees, up to $25, unless you seek a 
waiver of fees.  In this instance, because the cost is below the $25 minimum, there is no charge.  

Exhibit C
U.S. Department of Homeland Security 
Washington, DC 20528 

Homela
 

nd 
Security 
Privacy Office, Mail Stop 0655 
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If you need any further assistance or would like to discuss any aspect of your request, please 
contact the analyst below who processed your request and refer to 2024-HQFO-02830.  You may 
send an e-mail to foia@hq.dhs.gov, call 202-343-1743 or toll free 1-866-431-0486, or you may 
contact our FOIA Public Liaison in the same manner. 

  Sincerely, 

          Gregory Bridges   
          Senior Director, FOIA Operations and Management 
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[RECEIVED 
LBy E 8.46 am, Jul 11, 2024 

In responding to this document request, please apply the instructions and definitions set 
forth below: 

INSTRUCTIONS 

In complying with this request, you are required to produce all responsive documents, 
materials, or other items in unredacted form that are in your possession, custody, or 
control or otherwise available to you, regardless of whether the documents are 
possessed directly by you or your past or present agents, employers, employees, 
representatives, subsidiaries, affiliates, divisions, partnerships, and departments acting 
on your behalf. You are required to produce documents that you have a legal right to 
obtain, that you have a right to copy or to which you have access, as well as 
documents that you have placed in the temporary possession., custody, or control of 
any third party. 

2. No records, documents, data or information responsive to this request shall be 
destroyed, modified, removed, transferred, or otherwise made inaccessible to 
the Committee. 

If any entity, organization, or individual denoted in this request has been, or is 
currently, known by any other name than that herein denoted, this request shall be read 
also to include such other names under that alternative identification. 

4. Unless otherwise requested, each document shall be produced in a form that renders 
that document capable of being printed or copied. 

Identify the paragraph(s) and/or clause(s) in the Committee's request to which the 
document responds for all documents and information produced pursuant to this 
request. 

6. All documents produced pursuant to this request shall be Bates-stamped 
sequentially and produced sequentially. In a cover letter to accompany your 
response, include a total page count for the entire production., including both hard 
copy and electronic documents. 

7. Documents produced pursuant to this request shall be produced in the order in which 
they appear in your files and shall not be rearranged. Any documents that are stapled, 
clipped, or otherwise fastened together shall not be separated. Documents produced in 
response to this request shall be produced together with copies of file labels, dividers, 
or identifying markers with which they were associated when this request was issued. 
Indicate the office or division and person from whose files each document was 
produced. 

REL0000729750 
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Documents produced pursuant to this request shall identify to which paragraph from 
this document request such documents are responsive. The response shall also include 
an index identifying each record and label. The Committee prefers, if possible, to 
receive all documents in electronic format. 

9. It shall not be a basis for refusal to produce documents that any other person or entity 
possesses documents that are non-identical or identical copies of the same document. 

10. If any of the requested information is available in machine-readable or electronic form 
(such as on a computer server, hard drive, CD, DVD, back up tape, or removable 
computer media, such as thumb drives, flash drives, memory cards, and external hard 
drives), consult with Committee staff immediately to determine the appropriate format in 
which to produce the information. Documents produced in electronic format should be 
organized, identified, and indexed electronically in a manner comparable to the 
organizational structure described in the abovementioned paragraphs 7 and 8. 

11. If any document responsive to this request was, but no longer is, in your possession, 
custody, or control, or has been placed into the possession, custody, or control of any 
third party and cannot be provided in response to this request, identify the document 
(stating its date, author, subject, and recipients) and explain the circumstances under 
which the document ceased to be in your possession, custody, or control, or was placed 
in the possession, custody, or control of a third party. 

12. If any document responsive to this request was, but no longer is, in your possession, 
custody or control, state: (a) how the document was disposed; (b) the date of 
disposition; (c) the name, current address, and telephone number of the person who 
currently has possession, custody or control over the document; and (d) the name, 
current address, and telephone number of each person who authorized said 
disposition or who had or has knowledge of said disposition. 

13. If any document responsive to this request cannot be located, describe with particularity 
the efforts made to locate the document and the specific reason for its disappearance, 
destruction or unavailability. 

14. If compliance with this request cannot be made in full, compliance shall be made to 
the extent possible and shall include a written explanation of why full compliance is 
not possible. 

15. If a date or other descriptive detail set forth in this request referring to a document, 
communication, meeting, or other event is inaccurate, but the actual date or other 
descriptive detail is known to you or is otherwise apparent from the context of the 
request, produce all documents which would be responsive as if the date or other 
descriptive detail were correct. 

16. This request is continuing in nature and applies to any newly discovered 
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information, regardless of the date of its creation. Any record, document, 
compilation of data or information not produced because it has not been located. 
or discovered by the return date shall be produced immediately upon location or 
discovery subsequent thereto. 

17. If a responsive document is withheld, in whole or in part, based on a claim of privilege, 
provide a log containing the following information concerning every such document: (a) 
the privilege asserted; (b) the type of document; (c) the general subject matter of the 
document; (d) the date, author, addressee, and any recipients; (e) the relationship of the 
author and addressee and recipient to each other; and (f) any other description necessary 
to identify the document and to explain the basis for not producing the document. If a 
claimed privilege applies to only a portion of any document, that portion only should be 
withheld, and the remainder of the document shall be produced. As used herein, "claim 
of privilege" includes, but is not limited to, any claim that a document either may or 
must be withheld from production pursuant to any statute, rule, or regulation. 

(i) Failure to provide an explanation of why full compliance is not possible and a log 
identifying with specificity the ground(s) for withholding each withheld document 
prior to the request compliance date will result in waiver of any objections or 
claims of privilege. 

(ii) Notwithstanding a waiver of any objections or claims of privilege described in 
paragraph 17(i), purported claims of privilege and all common law privileges 
including, but not limited to, the deliberative-process privilege, the attorney-client 
privilege, attorney work product protections, protections from disclosure under 
the Freedom of Information Act, or contractual privileges, such as non-disclosure 
agreements, are recognized only at the discretion of the Chairman of the 
Committee. 

(iii) Any assertion by a request recipient of any such non-constitutional legal bases for 
withholding documents or other materials shall be of no legal force and effect and 
shall not provide a justification for such withholding or refusal, unless and only to 
the extent that the Chairman of the Committee has consented to recognize the 
assertion as valid. 

18. Consult with Committee majority staff regarding the method of delivery prior to 
sending any materials. Pending consultation, deliver production materials to: 

Committee on Homeland Security 
U.S. House of Representatives 
H2-176 For House Office Building 
Washington, D.C. 20515 

19. Upon completion of the document production, submit a written certification, signed by 
you or your counsel, stating that: (a) a diligent search has been completed of all 
documents in your possession, custody, or control which reasonably could contain 
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responsive documents; (a) documents responsive to this request have not been 
destroyed, modified, removed, transferred, or otherwise made inaccessible to the 
Committee since the date of receiving the Committee's request or in anticipation of 
receiving the Committee's request; and (c) all documents identified during the search 
that are responsive have been produced to the Committee, identified in a log provided 
to the Committee, as described in paragraph 17 or identified as provided in paragraphs 
11, 12, 13, or 14 of these instructions. 

DEFINITIONS 

1. The term "document" means any written, recorded, or graphic matter of any nature
whatsoever, regardless of how recorded, and whether original or copy, including but not
limited to, the following: memoranda, reports, expense reports, books, manuals,
instructions, financial reports, working papers, records, notes, letters, notices,
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers,
prospectuses, interoffice and intra-office communications, electronic mail ( email),
instant messages, calendars, contracts, cables, notations of any type of conversation,
telephone calls, voice mails, text messages, meeting or other communication, bulletins,
printed matter, computer printouts, invoices, transcripts, diaries, analyses, returns,
summaries, minutes, bills, accounts, estimates, projections, comparisons, messages,
correspondence, press releases, circulars, financial statements, reviews, opinions, offers,
studies and investigations, questionnaires and surveys, Power Point presentations,
spreadsheets, work sheets, cha1is, graphs, microfische, microfilm, videotapes, motion
pictures, electronic and mechanical records or representations of any kind (including,
without limitation, tapes, cassettes, disks, computer server files, computer hard drive
files, CDs, DVDs, back up tape, memory sticks, recordings, and removable computer
media such as, thumb drives, flash drives, memory cards, and external hard drives). The
tem1 "document" includes all drafts, preliminary versions, alterations, modifications,
revisions, changes, and amendments to the foregoing, as well as any attachments or
appendices thereto.

2. The term "documents in your possession, custody or control" means (a) documents that
are in your possession, custody, or control, whether held by you or your past or present
agents, employees, or representatives acting on your behalf; (b) documents that you have
a legal right to obtain, that you have a right to copy, or to which you have access; and ( c)
documents that have been placed in the possession, custody, or control of any third
party.

3. The term "communication" means each manner or means of disclosure or exchange of
information, regardless of means utilized, whether oral, electronic, by document or
otherwise, and whether in an in-person meeting, by telephone, facsimile, email ( desktop
or mobile device), text message, instant message, MMS or SMS message, regular mail,
telexes, releases, personal delivery, or otherwise.

4. The terms "and" and "or" should be construed broadly and either conjunctively or
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disjunctively as necessary to bring within the scope of this request any information 
which might otherwise be construed to be outside its scope. The singular includes the 
plural., and vice versa. The masculine includes the feminine and neuter genders. 

The terms "person" or "persons" mean natural persons, firms, partnerships, 
associations, limited liability corporations and companies, limited liability partnerships, 
corporations, subsidiaries, divisions, departments, joint ventures, proprietorships, 
syndicates, other legal, business or government entities, or any other organization or 
group of persons, and all subsidiaries, affiliates, divisions, departments, branches, and 
other units thereof. 

6. The terms "referring" or "relating" means and includes "constituting," "pertaining," 
"evidencing," "reflecting," "describing," or "having anything to do with," and in each 
instance, directly or indirectly. These terms mean, without limitation, any reference or 
relationship which either (a) provides information with respect to the subject of the 
inquiry, or (b) might lead to individuals who, or documents which, might possess or 
contain information with respect to the subject of the inquiry. 

7. The term "employee" means agent, borrowed employee, casual employee, consultant, de 
facto employee, joint adventurer, loaned employee, part-time employee, permanent 
employee, provisional employee, contract employee, contractor, or any other type of 
service provider. 

The term "Administration" means and refers to any department, agency, division, office, 
subdivision, entity, official, administrator, employee, attorney, agent, advisor, consultant, 
staff, or any other person acting on behalf or under the control or direction of the 
Executive Branch. 

9. For government recipients of this request: "You" or "your" means and refers to you as a 
natural person and the United States and any of its agencies, offices, subdivisions, 
entities, officials, administrators, employees, attorneys, agents, advisors, consultants, 
staff, contractors, or any other persons acting on your behalf or under your control or 
direction; and includes any other person(s) defined in the document request letter. 

10. For private, corporate, or non-profit organization recipients of this request: "You" or 
"your" means and refers to you as a natural person. Reference to a corporate or non-
profit entity includes (a) its predecessors, successors, parents, wholly or partly owned 
direct or indirect subsidiaries, divisions, affiliates, and joint ventures and (b) any current, 
past, or future partners, officers, directors, employees, representatives, or agents of any 
such entities. 

REL0000729750 

Case 1:24-cv-13155-DJC     Document 1-3     Filed 12/20/24     Page 7 of 7



National Immigration Litigation Alliance 
Immigrant justice through the courts 

October 15, 2024 

Via SecureRelease Portal and Electronic Mail 

ATTN: FOIA Appeals 

Privacy Office, Mail Stop 0655 
U.S. Department of Homeland Security 
2707 Martin Luther King Ave., SE 
Washington, D.C. 20528-065 
Email: foia@hq.dhs.gov 

Re:  Freedom of Information Act Administrative Appeal 
Reference Number 2024-HQFO-02830 

Dear FOIA Officer, 

On August 29, 2024, the National Immigration Litigation Alliance (NILA) filed the above-
referenced Freedom of Information Act (FOIA) Request (the Request) seeking all records within 
the possession of the Department of Homeland Security (DHS) relating to “[a]ny an all 
memoranda messages, letters, responses, and communications collected, prepared, received, 
and/or transmitted in connection with, or in response to, the July 10, 2024 letter from 
Representatives Mark E. Green and James Comer to Department of Homeland Security 
Secretary Alejandro Mayorkas requesting information relating to the Supreme Court’s decision 
in Loper Bright Enterprises v. Raimondo, 144 S. Ct. 2244 (2024).” See Exhibit A (emphasis 
added). The letter was sent by Representatives Green and Comer in their capacities as Chairmen 
of the Committees on Homeland Security and Oversight and Accountability, respectively. This 
letter is an appeal of DHS’s inadequate response to the Request. 

DHS acknowledged the Request on August 30, 2024, assigning it reference number 2024-
HQFO-02830. See Exhibit B. On October 9, NILA received a response to the request via 
electronic mail, stating that it was “the final response” to the Request and attaching a single five-
page document. See Exhibit C. The sole document produced as a responsive record consists of 
the Committee on Homeland Security’s instructions for responding to documents requests like 
the letter that is the subject of the Request. 
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This letter constitutes an administrative appeal of DHS’s determination pursuant to 5 U.S.C. 
§ 552(a)(4)(F)(6)(A)(i) and 6 C.F.R. § 5.8, because the determination reflects a plainly
inadequate search for relevant records and/or a failure to address all aspects of the request. This
appeal is timely filed within 90 days of DHS’ October 9, 2024 purportedly final disposition of
the request.

The response is inadequate because DHS plainly failed to search for and/or produce all records 
in DHS’s possession responsive to the Request.  

First, it is simply not plausible that, upon receiving the letter from Representatives Green and 
Comer, Secretary Mayorkas and/or DHS employees did not prepare, collect, and/or transmit 
communications in connection with the letter or the agency’s response to it at all. While DHS 
may claim such communications meet an exemption to disclosure, DHS must properly search for 
relevant records, disclose them, and claim the exemption. It cannot simply claim that such 
records do not exist. 

Second, and perhaps more obviously, DHS did not provide any relevant records prepared, 
collected, and/or transmitted either in connection with, or in response to, the letter from 
Representatives Green and Comer. The letter set forth a July 24, 2024 deadline for the 
production of documents and information. See Exhibit A at 5 (“Accordingly, to assist in this 
effort, please provide the following documents and information as soon as possible, but no later 
than 5:00 p.m. on July 24, 2024.”). If DHS has provided a response to the letter, those records 
would be directly responsive to the Request. If DHS has not provided a response to the letter, 
records indicating that and/or explaining why no response has been provided would be directly 
responsive to the FOIA Request.  

As such, NILA requests that DHS conduct a proper and adequate search for all records related to 
the Request. Thank you in advance for your prompt attention to this appeal.  

If you have any questions regarding this appeal, please contact Trina Realmuto at 
trina@immigrationlitigation.org or (617) 819-4447.  

Sincerely, 

Trina Realmuto 
National Immigration Litigation Alliance 
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November 14, 2024 
Trina Realmuto 
10 Greggs Terrace 
Brookline, MA 02446 

Re: DHS Appeal Number 20025-HQAP-00081 
FOIA Request Number 2024-HQFO-02830 

Dear Requester: 

The Department of Homeland Security (DHS) has received your appeal of the response by the 
Privacy Office to your Freedom of Information Act (FOIA) request concerning the adequacy of the 
search performed. On behalf of the Deputy Associate General Counsel for General Law, we 
acknowledge your appeal and are assigning it number 2025-HQAP-00081 for tracking purposes. 
Please reference this number in any future communications about your appeal. 

A high number of FOIA requests have been received by the Department. Accordingly, we have 
adopted the court-sanctioned practice of generally handling backlogged appeals on a first-in, first-out 
basis.1 While we will make every effort to process your appeal on a timely basis, there may be some 
delay in resolving this matter. 

Your appeal has been assigned reference number 2025-HQAP-00081. The status of your FOIA 
request is now available online and can be accessed at: SecureReleaseTM Portal, by using this FOIA 
request number.  

Should you have any questions concerning the processing of your appeal, please contact me at 
Eric.Neuschaefer@hq.dhs.gov. 

Sincerely, 

Eric A. Neuschaefer 
Senior Director, Litigation, Appeals, and Policy 

1 Appeals of expedited treatment denials will be handled on an expedited basis. 

Exhibit E
U.S. Department of Homeland Security 
Washington, DC 20528 

Homeland 
Security 

Case 1:24-cv-13155-DJC     Document 1-5     Filed 12/20/24     Page 1 of 1

https://demo.securerelease.us/account-page/sign-in/?redirect_url=/create-request
mailto:Eric.Neuschaefer@hq.dhs.gov


Norfolk County

National Immigration Litigation Alliance

National Immigration Litigation Alliance
10 Griggs Terrace, Brookline MA 02446 / (617) 819-4649

United States Department of Homeland Secuirty

✖

✖

5 U.S.C. § 552

Challenge to Defendant’s failure to respond to FOIA request and failure to carry out a search for records.

✖

December 20, 2024
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