MEMO

Subject

Date

RE: Ramifications of EOIR’s failure to comply with scheduling Credible
Fear Reviews within 7 days of the supervisory asylum officer’s referral,
as contemplated by 8 C.F.R. § 1003.42(¢e)

December 7, 2022

To: Regional Deputy Chief Immigration Judge Daugherty
From: Robert Ley

Hi Judge Daugherty,
The regulation under 8 C.F.R. § 1003.42(e) provides as follows:

(e) Timing. The immigration judge shall conclude the review to the maximum extent
practicable within 24 hours, but in no case later than 7 days after the date the supervisory
asylum officer has approved the asylum officer’s negative credible fear determination
issued on the Record of Negative Credible Fear Finding and Request for Review.
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Credible Fear Review Process (Pre-IFR)

The slides that follow are taken from the New Immigration Judge Training
Program session on Specialized Proceedings (last updated in June 2022).
These slides provide an overview of the overview of the Credible Fear Review
process prior to the implementation of the interim final rule, Procedures for
Credible Fear Screening and Consideration of Asylum, Withholding of
Removal, and CAT Protection Claims by Asylum Officers, 87 FR 18078
(Mar. 29, 2022). The purpose of this information is to provide a starting point
in the analyses on issues pertaining to the Credible Fear Review process. The

slides should not be used as a substitute for independent analysis and
research.
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Credible Fear Review: Sources of Author§
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8 U.S.C. § 235(b)(1)(B)(iii)(I1).
8 C.F.R. §§ 208.30, 1003.42, 1208.30(g) (2015).
EOIR Policy Manual, Part Il, Ch. 7.4(d)(4).

Interim Operating Policy and Procedure Memorandum (OPPM) 97-3:
Procedures for Credible Fear and Claimed Status Reviews.

* Note that neither the OPPM nor Part |l of the EOIR Policy Manual
was published pursuant to the rulemaking provisions of the
Administrative Procedures Act.

* The BIA has nevertheless suggested that Part Il of the EOIR Policy
Manual, is authoritative.

* See Matter of Interiano-Rosa, 25 |I&N Dec. 264, 265 (BIA 2010).
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Credible Fear Review: Applicability

Certain applicants for admission who are found inadmissible by DHS
including stowaways and noncitizens subject to expedited removal pursuant
to INA §§ 235(b)(1) and 235(a)(2), respectively. 8 C.F.R. § 208.30(a).

DHS found no credible fear of persecution or torture.

* Not a “significant possibility, taking into account the credibility of the
statements made by alien of the alien’s claim and such other facts as are
known to the officer, the alien can establish eligibility for asylum . . . or
for withholding of removal.” 8 C.F.R. § 208.30(e)(2); DHS Lafferty Memo,
Feb. 28, 2014.

Noncitizen requested Immigration Judge review (or refused to make an
election). 8 C.F.R. § 208.30(g)(1).

Office of the Chief Immigration Judge



Credible Fear Review:
Initiation of Proceedings

Initiated by filing a Notice of Referral to Immigration Judge, Form [-863,
with the administrative “written record”:

* thereport of Asylum Officer’s interview including a summary of the
material facts as stated by the applicant and the Officer’s analysis,

* additional facts and other materials (if any) relied upon by the
Asylum Officer, and

e the Officer’s interview notes.

8 U.S.C. § 235(b)(1)(B)(iii)(Il); 8 C.F.R. §§ 1003.42(a), 1208.30(g)(2)(ii);
OPPM 97-3, p. 6.

Office of the Chief Immigration Judge



Credible Fear Review: Proceedings

+
i
= i
!
fl/
V5

Immigration court procedures are specifically inapplicabte:
“The sole procedures for review of credible fear
determinations by lJs are provided for in 1003.42.” 8 C.F.R.
§ 1003.12.

1) “shall determine whether the review shall be in person,
or through telephonic or video connection.” 8 C.F.R. §
1003.42(c).

Closed to the public unless the noncitizen consents on the
record or in writing. 8 C.F.R. § 1208.30(g)(2)(iii).

Hearing is recorded. EOIR Policy Manual, Part II, Ch.
7 . 4( d ) (4) ( E ) . Office of the Chief Immigration Judge
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Credible Fear Review: Proceedings (Cont.)

“Credible fear review proceedings should not be asin =

depth as a ful

The review “s
noncitizen to
Immigration

Review “shal

asylum hearing.” OPPM 97-3, p. 9.

nall include an opportunity for the
e heard and questioned by the

judge.” INA § 235(b)(2)(B)(iii)(111)

be concluded as expeditiously as

nossible, to the maximum extent practicable within 24
hours, but in no case later than 7 days after the date of

the” asylum officer’s finding of no credible fear.
« INA § 235(b)(1)(B)(iii)(Il)

Office of the Chief Immigration Judge



Credible Fear Review: Representation

DHS representation — regulation is silent.

Noncitizen representation: “Alien may consult with a person or persons
of the alien’s choosing prior to review.” 8 C.F.R. § 1003.42(c).

* “In the discretion of the lJ, persons consulted may be present
during the credible fear review. However, the alien is not
represented at the credible fear review. Accordingly, persons acting
on the alien’s behalf are not entitled to make opening statements,
call and question witnesses, conduct cross examinations, object to
evidence, or make closing arguments.” EOIR Policy Manual, Part Il
Ch. 7.4(d)(4)(C).

Office of the Chief Immigration Judge



Credible Fear Review:
Standard of Review

8 C.F.R. § 1003.42(d)

De novo — Immigration Judge is not bound by determination of Asylum
Officer but “shall make a de novo determination.” Dep't of Homeland
Sec. v. Thuraissigiam, 140 S. Ct. 1959, 1965 (2020) (emphasis added).

Consider credibility of noncitizen’s statements in support of claim.

Is there a “significant possibility” that the noncitizen could establish
eligibility for asylum or withholding? 8 C.F.R. § 1003.42(d).

* Lower than the “well-founded fear” standard needed to receive
asylum [and] intended to separate meritorious claims from clearly
non-meritorious claims. H.R. Rep. 104-879, 107 (Jan. 2, 1997).

Office of the Chief Immigration Judge



Credible Fear Review:
Standard of Review (Cont.)

The INA says that a credible fear applicant must show that there is a significant

possibility” of establishing eligibility for “asylum under 8 U.S.C. § 1158” in a full
asylum adjudication. 8 U.S.C. § 1225(b)(1)(B)(v).

If BIA or Circuit case law supports a noncitizen’s claim to asylum, the
Immigration Judge is bound to consider that case law and cannot reject it out of
hand merely because it was not rendered in the credible fear context.

* Inthe Ninth Circuit, using “on account of” for the withholding standard is an
error of law and an automatic remand. See Barajas-Romero v. Lynch, 846
F.3d 351, 360 (9th Cir. 2017) (articulating the lower “because of”
standard). The final order should not use “on account of” language.

Office of the Chief Immigration Judge



C.E.R. §§ 1003.42(a), 1208.30(g)(2)(ii); OPPM 97-3, p. 6.

Additionally, the Immigration Judge “may receive” any oral or written
statement that is material and relevant to an issue in the review. 8 C.F.R. §
1003.42(c).

Receipt of evidence is in the discretion of the Immigration Judge, EOIR Policy
Manual, Part Il, Ch. 7.4(d)(4)(E), but the noncitizen must be given an
opportunity to be heard and questioned by the Immigration Judge. 8 U.S.C. §
1225(b)(1)(B)(iii)(11l).

Testimony of the noncitizen shall be under oath or affirmation administered
by the Immigration Judge. 8 C.F.R. § 1003.42(c).

The Immigration Judge takes “into account the credibility of the statements
made by the noncitizen in support of the noncitizen’s claim and such other
facts as are known to the immigration judge.” 8 C.F.R. § 1003.42(d "« chietimmiraton e




Credible Fear Review:
Decision and Appeal

If the Immigration Judge finds credible fear, vacate Asylum Officer’s determination — DHS
files Notice to Appear. 8 C.F.R. § 1208.30(g)(2)(iv)(B).

If the Immigration Judge finds no credible fear, affirm Asylum Officer’s determination and
remand to DHS for execution of administrative removal order. 8 C.F.R. §

1208.30(g)(2)(iv)(A).
Judges should articulate their findings on the record.

There is no right to appeal the Immigration Judge’s decision to the BIA —it is
administratively final. /d.

There is no judicial review available except as permitted by the habeas review provision.
8 U.S.C. § 1252(a)(2)(A)(iii); DHS v. Thuraissigiam, 140 S. Ct. 1959 (2020).
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