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The Honorable James L. Robart

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

Fayez MANSOR, et al.,
Case No. 2:23-cv-347-JLR

Plaintiffs,
PLAINTIFFS’ RESPONSE TO
v ORDER TO SHOW CAUSE
UNITED STATES CITIZENSHIP AND
IMMIGRATION SERVICES, et al.,
Defendants.
PLS.” RESP. TO ORDER Northwest Immigrant Rights Project
TO SHOW CAUSE 615 Second Ave., Ste. 400
Case No. 2:23-cv-347-JLR Seattle, WA 98104

Tel: 206 957-8611
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Plaintiffs and class members (hereinafter, Plaintiffs) respond to the Court’s Order to
Show Cause as to why the parties’ cross motions for summary judgment should not be stricken
from the docket, with leave to refile at a later date. Dkt. 98 at 2. The Order to Show Cause
follows Defendants’ Notice of Administrative Action advising that U.S. Citizenship and
Immigration Services (USCIS) has paused its use of Prima Facie Eligibility Streamlined Case
Processing (PFE-SCP). Dkt. 97. Defendants have responded asking the Court to stay its ruling on
the cross motions for summary judgment for 30 days, at which point they will provide a status
report on the review of the PFE-SCP system. Dkt. 99 at 2. Plaintiffs oppose any delay in the
Court’s consideration of the pending summary judgment motions for the reasons stated below.

In its order, the Court noted that, “[i]n those cross motions, the parties briefed the issue of
whether Defendant [USCIS’s PFE-SCP] system . . . complies with certain statutory and
regulatory requirements.” Dkt. 98 at 1-2. However, the parties’ summary judgment briefing is
much broader than whether PFE-SCP violates the Temporary Protected Status (TPS) statute and
its implementing regulations. Instead, the summary judgment briefing addresses Defendants’
failure to implement the controlling statute and regulations through both PFE-SCP, see Dkt. 89 at
9-11, 16-17, 23-26; Dkt. 93 at 3—4, 8-9, 17-18, 20; Dkt. 96 at 8-9, and Defendants’ alternative
“one-touch” processing system, Dkt. 89 at 7-9, 14-16; Dkt. 93 at 2-3, 7, 15-18, 19-20; Dkt. 96
at 7-8, 12-13.

Critically, Defendants only implemented PFE-SCP affer this Court denied their motion to
dismiss and granted Plaintiffs’ motion for class certification. See Dkt. 89 at 7, 9; see also Dkt. 92
at 8 (noting that in October 2023, PFE-SCP was implemented “to automate many of the
procedures . . . previously performed manually’’). Moreover, Defendants did not uniformly apply

PFE-SCP to Plaintiffs’ applications for employment authorization. See id. at 11. As noted above,

PLS.” RESP. TO ORDER Northwest Immigrant Rights Project
TO SHOW CAUSE - 1 615 Second Ave., Ste. 400
Case No. 2:23-cv-347-JLR Seattle, WA 98104

Tel: 206 957-8611




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Case 2:23-cv-00347-JLR  Document 100 Filed 02/12/25 Page 3 of 7

Plaintiffs’ motion for summary judgment argues that both PFE-SCP and the pre-litigation “one-
touch” processing system violate the law. See Dkt. 96, Sec. II.C. Defendants, for their part,
defended the legality of both systems. See Dkt. 92 at 18-21, 23-24; Dkt. 94 at 8—16; Dkt. 95 at
2-10. Defendants’ decision to pause PFE-SCP in the wake of executive orders effectively means
that they are back to only one-touch processing for all applications. See Dkt. 97 at 2 (noting
“USCIS will continue to manually adjudicate initial TPS applications and concurrently filed
applications for employment authorization”). That Defendants have now reverted completely to
their pre-litigation processing system makes the need for prompt judicial intervention all the
more pressing.

Indeed, the crux of this litigation challenges Defendants’ failure to provide prima facie
eligible initial TPS applicants with interim work authorization, as mandated by the Immigration
and Nationality Act and implementing regulations. See generally Dkt. 1. Defendants have
historically used “one touch processing” to adjudicate such employment authorization
applications—that is, not issuing employment authorization until adjudicating the underlying
TPS application—in violation of initial TPS applicants’ right to “interim” work authorization.
See Dkt. 89 at 7-9, 14-16. Starting in October 2023, Defendants began using PFE-SCP, a
process that separately adjudicates concurrently filed employment authorization applications. See
id. at 9-11.

As mentioned, the parties have thoroughly addressed in the cross-motions for summary
judgment not only PFE-SCP, but also the one-touch processing system to which Defendants have
reverted. Regardless of which processing system Defendants are applying, Plaintiffs submit that
Defendants are failing to comply with the statutory obligations imposed by Congress, along with

the implementing regulations. Indeed, Defendants’ core argument throughout this litigation has

PLS.” RESP. TO ORDER Northwest Immigrant Rights Project
TO SHOW CAUSE -2 615 Second Ave., Ste. 400
Case No. 2:23-cv-347-JLR Seattle, WA 98104
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not focused on the particular processing system which they employ, but on their position that
they have no affirmative obligation to provide interim employment authorization upon receipt of
an initial TPS application demonstrating prima facie eligibility. See, e.g., Dkt. 42 at 12—17; Dkt.
47 at 6-11; Dkt. 92 at 13—18. Accordingly, this Court should not delay consideration of the
parties’ cross motions for summary judgment.

Additionally, Defendants’ stated reasons for the pause do not warrant delay. “Plaintiffs’
main criticism of PFE-SCP is that it delays all applications while USCIS conducts additional
background checks beyond what is required for a TPS applicant to establish prima facie
eligibility.” Dkt. 96 at 8. Defendants’ indefinite pause of PFE-SCP to ascertain whether those
additional background checks are “sufficien[t]” “to ensure compliance” with new executive
directives, Dkt. 97 at 2, is highly unlikely to result in an adjudicative system that allays
Plaintiffs’ concerns—instead, it will exacerbate them, resulting in additional delays for Plaintiffs.

Moreover, neither the cited executive orders nor Defendants in their filing indicate any
deficiency, suspected or otherwise, to support a pause of PFE-SCP and reversion “to manually
adjudicat[ing] initial TPS applications and concurrently filed applications for employment
authorization.” Id. This reversion to a manual process that completely abdicates any
responsibility to provide interim employment authorization for a vulnerable population of
noncitizens, unsupported by any evidence and part of a series of executive orders attacking

immigrants’ rights,! will needlessly delay the provision of employment authorization documents

! See, e.g., Exec. Order No. 14165, Securing Our Borders (Jan. 20, 2025); Exec. Order No.
14160, Protecting the Meaning and Value of American Citizenship (Jan. 20, 2025); Exec. Order
No. 14163, Realigning the United States Refugee Admissions Program (Jan. 20, 2025); Exec.
Order No. 14167, Clarifying the Military’s Role in Protecting the Territorial Integrity of the
United States (Jan. 20, 2025); Exec. Order No. 14159, Protecting the American People Against
Invasion (Jan. 20, 2025); Exec. Order No. 14161, Protecting the United States from Foreign
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(EADs) to hundreds, if not thousands, of class members. And it underscores the urgency of
judicial intervention—Defendants have effectively returned to the status quo at the time this case
was filed, in which Defendants failed to provide any interim employment authorization, as
required by the TPS statute. See Dkt. 89 at 15.

Moreover, Defendants should not be permitted to delay by shuffling back and forth
between processes. “It is well settled that ‘a defendant’s voluntary cessation of a challenged
practice does not deprive a federal court of its power to determine the legality of the practice.’”
Friends of the Earth, Inc. v. Laidlaw Env’t. Servs., 528 U.S. 167, 189 (2000) (quoting City of
Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982)). This principle ensures that “a
resumption of the challenged conduct” does not recur “as soon as the case is dismissed.” Knox v.
Serv. Emps. Int’l Union, 567 U.S. 298, 307 (2012). As the Ninth Circuit has explained, “[a] case
is not easily mooted where the government is otherwise unconstrained should it later desire to
reenact the [offending] provision.” Rosebrock v. Mathis, 745 F.3d 963, 971 (9th Cir. 2014)
(second alteration in original) (quoting Coral Constr. Co. v. King Cnty, 941 F.2d 910, 928 (9th
Cir. 1991)). Significantly, “a policy change not reflected in statutory changes or even in changes

in ordinances or regulations will not necessarily render a case moot.” Id.?

Terrorists and Other National Security and Public Safety Threats (Jan. 20, 2025); Exec. Order
No. 14157, Designating Cartels and Other Organizations as Foreign Terrorist Organizations
and Specially Designated Global Terrorists (Jan. 20, 2025); and Exec. Order No. 14164,
Restoring the Death Penalty and Protecting Public Safety (Jan. 20, 2025).

2 This is especially so where Defendants have failed to admit the processes utilized are
unlawful and instead defended them. See Moreno Galvez v. Cuccinelli, 492 F. Supp. 3d 1169,
1177 (W.D. Wash. 2020), vacated in part on other grounds sub nom. Galvez v. Jaddou, 52 F.4th
821 (9th Cir. 2022) (“Not only did the government fail to acknowledge the unlawfulness of its
prior policy, . . . it continue[d] to argue that the prior policy was a reasonable and lawful
interpretation of the governing statute.”); see also NWDC Resistance v. ICE, No. C18-5860JLR,
2022 WL 2073053, at *4 (W.D. Wash. June 9, 2022) (“Nothing in [a new Immigration and
Customs Enforcement policy] explain[ed] the reasons for the adoption of the purported new . . .
policy or acknowledge[d] the existence of a prior unlawful policy.”).

PLS.” RESP. TO ORDER Northwest Immigrant Rights Project
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In sum, Defendants’ reversion to the pre-litigation processing mechanism does not impact
this Court’s consideration of the parties’ cross motions for summary judgment. Instead,
Defendants’ decision to indefinitely pause PFE-SCP will cause all class members even greater
harm than the policy that Defendants adopted mid-litigation, underscoring the need for
declaratory relief. See Dkt. 95 at 10 (explaining that under PFE-SCP “USCIS can now issue
EADs pursuant to an applicants’ prima facie eligibility much faster than it could at the outset of
this litigation”). Defendants’ decision to pause PFE-SCP only further demonstrates why
summary judgment in Plaintiffs’ favor is appropriate in this matter: without the Court’s

299

intervention, “the government remains practically and legally ‘free’” to continue violating the
law, leaving initial TPS applicants with no mechanism to ensure they receive the interim work

authorization to which they are legally entitled. Dkt. 89 at 23 (quoting Fikre v. Fed. Bureau of

Investigation, 904 F.3d 1033, 1039 (9th Cir. 2018)).

Respectfully submitted this 12th of February, 2025.

s/ Matt Adams s/ Mary Kenney*
Matt Adams, WSBA No. 28287 Mary Kenney
matt@nwirp.org mary@immigrationlitigation.org
s/ Glenda M. Aldana Madrid s/ Trina Realmuto*
Glenda M. Aldana Madrid, WSBA No. 46987 Trina Realmuto
glenda@nwirp.org trina@immigrationlitigation.org
s/ Aaron Korthuis s/ Kristin Macleod-Ball*
Aaron Korthuis, WSBA No. 53974 Kristin Macleod-Ball
aaron@nwirp.org kristin@immigrationlitigation.org
s/ Leila Kang NATIONAL IMMIGRATION
Leila Kang, WSBA No. 48048 LITIGATION ALLIANCE
leila@nwirp.org 10 Griggs Terrace
Brookline, MA 02446

NORTHWEST IMMIGRANT (617) 819-4648
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615 Second Ave., Suite 400
Seattle, WA 98104
Tel: (206) 957-8611

s/ Ira. J. Kurzban*
Ira J. Kurzban*
ira@kktplaw.com

s/ Edward F. Ramos*
Edward F. Ramos
eramos@kktplaw.com

KURZBAN KURZBAN
TETZELI & PRATT, P.A.

131 Madeira Avenue

Coral Gables, FL 33134

(305) 444-0060

* Admitted pro hac vice
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Counsel for Plaintiffs
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