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This advisory provides is designed to provide the nuts and bolts of federal court litigation to
immigration attorneys who are new to practice in federal district court. It contains practical tips
for preparation, including information regarding admission and applicable rules, as well as whom
to sue and how to serve, the fundamental elements of a district court complaint, and what to
expect after filing the complaint.

1. What steps should counsel take before litigating in district court?

Any attorney considering practicing before a federal district court for the first time will need to
take steps to prepare well in advance of filing a case, including getting admitted to the relevant
court and registering to e-file using the court’s website.

First, attorneys should register for an account with Public Access to Court Electronic Records
(PACER), at pacer.uscourts.gov, which requires attorneys to provide user information and a
credit card for paying filing fees and court admission fees. PACER provides a variety of
resources, including the ability to search court dockets and receive notifications of filings in
cases of interest. Additionally, a PACER account is generally a prerequisite for seeking
admission to a federal court and for using individual courts’ Case Management/Electronic Case
Files (CM/ECF) system, the portal used to file documents with district courts.

After registering for a PACER account, attorneys should seek admission from the court where
they intend to file their case. Admission is specific to each court—attorneys need to be admitted
to each court where they practice. The process and admission requirements will vary by court, so
check the applicable court’s local rules. Many courts require individuals to use PACER to apply
for admission, utilizing the “Maintenance” tab in PACER’s Manage Your Account section.
Attorneys will need to check the relevant court’s local rules to determine whether they meet the
substantive requirements for admission—for example, some district courts require that applicants
are admitted to the bar of the state where the court is located. Most admission processes require a
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certificate of good standing from the state bar where the applicant is admitted; they may also
require an affidavit from a sponsoring attorney already admitted to the bar of the court, attesting
that the applicant meets the requirements set forth in local rules for practicing before the court.
There is also an admission fee, which varies by court.

Attorneys should apply for admission well in advance of when they might intend to file a case,
because the admission process is not automatic. Applicants may need to wait for the court to
approve their applications before they are able to file a case, and some courts require the
applicant to appear in person to be sworn in.

Individuals who are not eligible for or do not wish to seek full admission to a court may consider
applying for pro hac vice admission—a phrase which means “for this turn” and describes a
special admission providing an attorney with permission only to litigate a particular case.
Attorneys considering pro hac vice admission should check the relevant court’s local rules for
the specific requirements, application process, and filing fee. Generally, an individual admitted
pro hac vice must have local co-counsel with full admission to the relevant court who will
sponsor them for admission and who will remain in the case as co-counsel. Unlike applicants for
full admission, attorneys generally apply for pro hac vice admission after their case is filed with
the court.

After admission, attorneys should check the local rules to determine if they must separately
apply for permission to file documents via the court’s CM/ECF portal and apply for such
permission, as needed.

Finally, before filing a case in federal court, attorneys should make sure that their client
understands and has signed an appropriate retainer agreement, which includes provisions for
assignment of attorney’s fees if the client prevails and the court awards attorneys’ fees or the
case settles. See infira Question 12.2

2. What resources should counsel before litigating in district court?

Attorneys should take care to carefully prepare before filing a case in federal court. In addition to
familiarity with relevant substantive law, attorneys should review the Federal Rules of Civil
Procedure, which govern practice in district courts, as well as the local rules and standing orders
of the court where they will file their case. It is important to review all these resources before
preparing the complaint and other case-initiating documents, since they may dictate formatting
and filing requirements for pleadings before the court. Once a judge is assigned, attorneys should
also review the judge’s standing orders and any relevant documents posted on the judge’s page
on the court website. Each court’s website will also have contact information for the Court
Clerk’s office, who generally is able to answer procedural questions regarding practice before the
court.

Additionally, many courts have filing guides, checklists, and tutorial videos for individuals

2 For a detailed discussion of court awarded attorneys’ fees, see the practice advisory
Requesting Attorneys’ Fees Under the Equal Access to Justice Act.

2



https://immigrationlitigation.org/wp-content/uploads/2021/03/2021.03.23-EAJA-PA-FINAL.pdf

unfamiliar with a court’s specific rules and filing practices that can be helpful to review before
beginning to prepare a complaint. It can also be useful to consult with other local attorneys who
frequently practice before a court—they may be willing to share previously-filed complaints and
other case-initiating documents to consult.

It is also important to remember that federal court judges and their law clerks are not
immigration specialists. Unlike practice before the immigration courts and agencies, these
decision makers likely are not familiar with basic concepts of immigration law or immigration
acronyms, and attorneys should keep this audience in mind when drafting pleadings for the court.

3. What documents are filed to initiate a district court action?
When filing a suit in federal court the following are always required:

Complaint — The complaint presents the plaintiff’s claims to the court and sets forth their
arguments. See infra Question 4.

Civil Cover Sheet (JS 44) — This form provides basic information about the parties, the basis
for jurisdiction, and the nature of the suit, and includes detailed instructions.® Though most
courts use a standard form, some have their own customized civil cover sheets. Practitioners
should check the website and rules of the court in which they are filing to confirm whether
this is the case.

Filing Fee — Filing a new civil action requires payment of a $405 filing fee. Habeas corpus
petitions, however, only require a $5 filing fee. For instructions on how to pay this filing fee,
refer to local rules and website of the relevant court. If a plaintiff is unable to pay the filing
fee, they may move to proceed in forma pauperis (IFP). An IFP motion must be
accompanied by an affidavit that states the nature of the action, affirms the affiant’s belief
that they are entitled to relief, and attests that they are unable to pay the fee.

Depending on the court and the case, the following may also be necessary:

Summonses — Different courts handle summonses differently, so practitioners should make
check the relevant court’s local rules for the specific practices which apply. Many courts
require plaintiffs to file summonses with their case-initiating documents, which the court will
sign, seal, and serve. Other courts will issue prepared summonses, which the plaintiff must
then address and serve.

Court-specific Forms — Some courts require the filing of additional, court-specific forms.
Practitioners should always check the local rules to confirm whether such forms are required.

Additional Motions — Depending on the case, practitioners may wish to file one or several
motions in their initial filing. If the plaintiff’s identity is sensitive, practitioners may file a
motion for leave to file using a pseudonym or motion for leave to file pleadings under seal. If

3 This form is available at https://www.uscourts.gov/forms-rules/forms/civil-cover-sheet.
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4.

the case is one in which emergency relief is required, practitioners may file a motion for a
temporary restraining order and/or a preliminary injunction.

Notice(s) of Appearance — If there are multiple attorneys on the case, all attorneys except
for the one filing the complaint generally must file a notice of appearance according to the
local rules. If any of these attorneys are not admitted to the bar of that court, they will need to
prepare a motion for leave to appear pro hac vice in conjunction with an attorney already
admitted to the court and appearing in the case. See also supra Question 1.

Corporate Disclosure Statement — If the plaintiff is a nongovernmental organization, Fed.
R. Civ. P. 7.1 requires a corporate disclosure statement be filed; some courts require al/
parties to file such disclosures by local rule. A corporate disclosure statement must identify
any corporation that holds more than 10% of a party’s stock or state that there is no such
corporation. Plaintiffs who are individuals are not required to file a corporate disclosure
statement under the general rule.

What are the elements of a district court complaint?

The elements of a district court complaint are as follows, which should be set forth in numbered
paragraphs:

Caption — The caption should include the name of the document, e.g., “Complaint for
Declaratory, Injunctive, and Mandamus Relief.” The caption should note that any defendant
who is a person (not an agency) is sued “in his/her/their official capacity.”

Introduction — A brief introduction is optional, but helpful. It should provide a quick
overview of the compelling facts, the basis of the claim(s), and the relief sought.

Jurisdiction — This section should state the basis for the court’s jurisdiction. This is
commonly 28 U.S.C. § 1331 (federal question) in immigration-related cases, but there may
be other bases for jurisdiction depending on the claims. This section should also state that the
court may grant the relief requested. If the complaint raises a claim under the Administrative
Procedure Act, the plaintiff must explicitly state that the government has waived sovereign
immunity as to that claim.

Venue — Where venue is proper is determined by 28 U.S.C. § 1391 and will depend on the
identity and residence of the parties. In cases where a defendant is a U.S. officer, employee,
and/or agency, venue lies in any district court where a defendant resides, where a substantial
part of the relevant events/omissions occurred, or where the petitioner resides if no real
property is involved. 28 U.S.C. § 1391(e).

Parties — This section sets forth the name of each plaintiff and defendant. Practitioners
should include a short description of how each party is involved in the case.

Legal Background/Framework — This section is optional. However, since federal court
judges and their clerks are often unfamiliar with immigration issues, it often is advisable to



include background information about the immigration processes or issues in the case.

Factual Allegations — This section sets forth the factual allegations that form the basis of the
lawsuit. Statements in this section should be factual, not conclusory, and should not contain
arguments.

Claims for Relief — Depending on the case, there may be just one claim for relief or many.
Practitioners should state each separately and concisely allege each claim.

Prayer for Relief — This section sets forth the relief sought. It should request that the court
assume jurisdiction over the matter, grant the relief that the plaintiff is seeking, award
attorney’s fees and costs (if applicable), and also grant any other relief that the court deems
just and proper.

This list of elements is not exhaustive. Practitioners should be sure to check the local rules as
well as additional requirements for the claims they are raising. For example, some courts may
require a section on intradistrict assignment and habeas corpus petitions may have a section on
custody.

5. What generally happens after a new case is filed?

After filing, the court will give the case a number and assign it to a judge and/or a magistrate
judge. For a magistrate judge to conduct all proceedings and order the entry of a final judgment,
all parties must consent. See generally 28 U.S.C. § 636(c); Fed. R. Civ. P. 73. The court will also
issue summonses. Counsel must properly serve the complaint, summonses, any filed motions,
any other case initiating documents, and any other documents required by local rule or standing
order on the defendants and the U.S. Attorney’s Office for the judicial district in which the case
was filed, all in accordance with Federal Rule of Civil Procedure 4(i). See infra Question 6.*

If a motion for leave to file under a pseudonym is filed, counsel may wish to reach out to the
local U.S. Attorney’s Office and provide further information to the government attorney assigned
to the case to allow them to identify the plaintiffs. Regardless, reaching out to the U.S.
Attorney’s Office can be a useful first step, simply to establish a channel of communication and
allow the Assistant U.S. Attorney assigned to the case to consult with the defendants regarding
their position, including whether resolution without litigation may be possible.

6. How is service of the summons, complaint, and case initiating documents made?

After a lawsuit is filed and assigned to a judge, it is important to review the judge’s standing
orders and other court notifications. In some cases, the judge will require the plaintiff to serve the
standing orders and/or other case-initiating documents along with the summonses and complaint.
Federal Rule of Civil Procedure 4(i)(2) sets forth the required manner of service of the complaint
and summons in suits against an U.S. agency, officer, or employee sued in an official capacity.

4 For further information, see the practice advisory Whom to Sue and Whom to Serve in

Immigration-Related District Court Litigation.
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In general, Rule 4(1)(2) requires serving the local U.S. Attorney’s Office, the U.S. Attorney
General in Washington, DC, and the defendant agency, officer, or employee.

Note that service is made by certified mail or registered mail or in-person delivery. Fed. R. Civ.
P. 4(1)(2). Use of private delivery services (i.e., FedEx or DHL) is not permitted. Emailing the
case-initiating documents to the agency only assists with prompt handling. It does not constitute
service.

After service is completed, counsel then must inform the district court that the summons and
complaint were properly served. This is usually accomplished by filing an affidavit of service
listing the names, positions, and addresses of the parties served, the method of service, and the
date the documents were received. Fed. R. Civ. P. 4(1)(1). If service was by mail, counsel can
attach the registered or certified mail receipts along with proof of delivery as an exhibit attached
to the affidavit. If service was by in-person delivery on the U.S. Attorney’s Office, it is advisable
to bring an extra copy of the served documents, request a date-stamped copy of the front page of
each, and attach them as an exhibit to the affidavit of service.

The rules allow for reasonable time to cure deficiencies in service if the U.S. Attorney’s Office
or the U.S. Attorney General has been served. Fed. R. Civ. P. 4(1)(4); see also Fed. R. Civ. P.
4(1)(3) (permitting amendment of proof of service). Once counsel enters an appearance,
pleadings must be served on counsel “unless the court orders service on the party.” Fed. R. Civ.
P. 5(b)(1).°

7. When and how will defendants respond?

Under Federal Rule of Civil Procedure 12(a)(2), in suits against the United States and its
agencies, defendants generally have 60 days after service on the U.S. Attorney’s Office to

answer a complaint. They may do this by filing an answer, or they may file a motion to dismiss.
See infra Questions 8 & 9.

Attorneys should be aware, however, that special rules apply to certain claims and case types.
For example, in actions brought under the Freedom of Information Act, an agency has 30 days
after service on the defendant to respond to a complaint. See 8 U.S.C. § 552(a)(4)(C). Following
a habeas petition, 28 U.S.C. § 2243 provides for a response “within three days unless for good
cause additional time, not exceeding twenty days is allowed,” although some courts take the
position that they are not bound by that reply period.®

Additionally, if plaintiffs have filed a motion for a temporary restraining order (TRO) and/or
preliminary injunction, defendants will need to respond more quickly to address the motion. In
certain situations, courts can issue a TRO without giving the opposing party notice and an
opportunity to respond, see Fed. R. Civ. P. 65(b)(1), but otherwise, the court is likely to set an

5 For a detailed discussion of service, see the practice advisory Whom to Sue and Whom to

Serve in Immigration-Related District Court Litigation.
6 For a detailed discussion of the requirements for habeas petitions and the timing and
content of the government’s responses, see the practice advisory Habeas Corpus Petitions.

6



https://immigrationlitigation.org/wp-content/uploads/2024/04/Sue-and-Serve-PA-Update-4.15.24.pdf
https://immigrationlitigation.org/wp-content/uploads/2024/04/Sue-and-Serve-PA-Update-4.15.24.pdf
https://immigrationlitigation.org/wp-content/uploads/2025/04/25.01.15-Habeas-FINALx.pdf

expedited schedule under which defendants must respond. Any TRO will expire at the time the
court sets—which cannot exceed 14 days, unless extended for good cause or the adverse party
consents. Fed. R. Civ. P. 65(b)(2). For a motion for preliminary injunction, defendants may be
required to respond within the time set for motion responses by local rule or by specific court
order.

8. What are the next steps if defendants file an answer?

When filing an answer, a defendant is obligated to admit, deny, or state they lack sufficient
information to respond to each allegation in the complaint, and may also raise legal defenses and
counterclaims. The answer serves as a roadmap as to how the defendant intends to defend against
the plaintiff’s claims.

In general, after the defendant files an answer to the complaint, the discovery period begins. See
generally Fed. R. Civ. P. 26; but see infra Question 10 (discussing cases which do not generally
involve discovery). Prior to the commencement of discovery, courts often hold a scheduling
conference, ask the parties to submit a discovery plan, and then issue a scheduling order with
deadlines for various stages of the case.

During the discovery period, both parties can gather evidence and prepare their cases. Federal
Rule of Civil Procedure 26 requires the parties to file initial disclosures, discusses the timing and
sequencing of discovery, and governs typical discovery mechanisms, including requests for
admission, interrogatories, requests for production, and expert testimony.

In addition, after the defendant files an answer, the parties may wish to engage in settlement
discussions. Settlement discussions can happen at any time throughout the litigation and are not
contingent upon the defendant filing an answer.

0. What are the next steps if defendants file a motion to dismiss?

A defendant can respond to the complaint by filing a motion to dismiss in lieu of an answer. See
generally Fed. R. Civ. P. 12(a). A motion to dismiss asks the court to dismiss the complaint or
specific claims in the complaint and is filed under Federal Rule of Civil Procedure 12(b).
Common types of Rule 12(b) motions to dismiss include those based on lack of subject matter
jurisdiction, lack of personal jurisdiction, improper venue, insufficient process, insufficient
service of process, failure to state a claim upon which relief can be granted, and failure to join a

party.

Upon receipt of a motion to dismiss, counsel should first determine the date by which plaintiff’s
response (usually an opposition to the motion) is due and the page limit for the response. Most
district courts have local rules that govern the response period, as well as the length of the
response.

After a plaintiff files a response to a motion to dismiss, the defendant has the option of filing a
reply in support of dismissal. After that, the court reviews the briefing and may schedule a
hearing. The court will then grant the motion, deny it, or grant it in part. If the motion to dismiss



is granted and the complaint is dismissed without prejudice, the court may allow the plaintiff the
opportunity to amend the complaint. If the motion to dismiss is granted and the complaint is
dismissed with prejudice, the plaintiff can appeal the dismissal to the court of appeals, see Fed.
R. App. P. 3, or file a motion under Federal Rule of Civil Procedure 59, if applicable.

If the court denies the motion to dismiss in whole or in part, the case will proceed to the next
stage, potentially including discovery, further motion practice, or trial.

10. Do all district court cases involve discovery?

In many district court cases, after defendants submit an answer or the court issues decision on a
motion to dismiss, the case moves into discovery. See generally Fed. R. Civ. P. 26; see also
supra Question 8. However, with limited exceptions, actions for review based on an agency’s
administrative record are exempt from discovery. Cf. Fed. R. Civ. P. 26(a)(1)(B) (exempting
actions for review on an administrative record from initial disclosures). Thus, discovery is not
usually permitted in cases under, for example, the Freedom of Information Act or the
Administrative Procedure Act (APA).

With regard to the APA, federal court review is generally limited by statute to the administrative
record that was before the agency when it made its decision. 5 U.S.C. § 706 (stating that

“the court shall review the whole record or those parts of it cited by a party”’). However, there are
limited exceptions to this general rule, including where there is no administrative record to
review because, for example, the APA claim involves an agency decision that is unreasonably
delayed. Additionally, in rare cases, where the administrative record is incomplete, discovery
may be permitted to supplement and complete the record.’

11. What is a motion for summary judgment?

A motion for summary judgment is a dispositive motion that seeks to resolve some or all issues
in a case without the need for trial.® Federal Rule of Civil Procedure 56(a), which governs
summary judgment, sets forth the two requirements for a successful summary judgment motion:
that the movant establish that 1) the material facts are undisputed; and 2) that they are entitled to
judgment as a matter of law.

Either party (or both) may move for summary judgment. Federal Rule of Civil Procedure 56(b)
indicates that a motion for summary judgment may be filed at any time until 30 days after the
close of discovery unless a local rule or a court-imposed scheduling order sets a different
deadline. Usually, the district court’s scheduling order will include a deadline for summary
judgment motions.

7 For further discussion of discovery in the context of claims for agency review under the

Administrative Procedure Act, see the practice advisory /mmigration Lawsuits and the APA: the
Basics of a District Court Action.

8 Where a party moves for summary judgment on some but not all issues in the case, it is
referred to as a motion for partial summary judgment.
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The moving party bears the burden of demonstrating that they are entitled to summary judgment
and, if they do so, the burden shifts to the nonmovant to make a “sufficient showing on an
essential element of her case with respect to which she has the burden of proof” to survive
summary judgment. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

For issues on which summary judgment is sought, the moving party must first demonstrate that
material facts are not in dispute. If there is a genuine dispute about a material fact, summary
judgment is not appropriate. All factual assertions in the summary judgement motion must be
supported by admissible evidence, including, for example, documents, deposition testimony,
declarations, affidavits, and/or answers to interrogatories or requests for admission. See, e.g.,
Fed. R. Civ. P. 56(e) (detailing possible consequences for failing to adequately support a factual
assertion). The party opposing summary judgment may object to the summary judgment proof
and/or support an alternate version of facts with additional admissible evidence. See Fed. R. Civ.
P. 56(c).

The moving party must also demonstrate that they are entitled to judgment as a matter of law.
Where the only issue is a legal question, summary judgment is proper.

12. Are attorneys’ fees available?

In general, attorneys’ fees are available in most civil litigation against the government if the
plaintiff prevails in the lawsuit. The relevant statute under which fees are available depends on
the type of claim in the case. For example, the fee provision for claims under the Freedom of
Information Act is located at 5 U.S.C. § 552(a)(4)(E) and allows courts to award reasonable
attorneys’ fees and litigation costs to a plaintiff that “substantially prevailed.” Additionally, the
fee provision in the Federal Tort Claims Act (FTCA) is located at 28 U.S.C. § 2678 and caps
attorneys’ fees at 20% of any administrative settlement or award and 25% of any judgment or
compromise settlement.’

In most immigration cases, however, including case involving claims under the Administrative
Procedure Act, attorneys’ fees are available under the Equal Access to Justice Act (EAJA), 28
U.S.C. § 2412(d), and 5 U.S.C. § 504 et seq. However, among other requirements, the prevailing
party must have obtained a court order that demonstrates a “material alteration of the legal
relationship of the parties” and a “judicial imprimatur on the change” to obtain a fee award.
Buckhannon Bd. Care & Home Inc. v. W. Va. Dep’t of Health & Human Res., 532 U.S. 598, 604-
605 (2001).1°

? For a detailed discussion of the FTCA, see the practice advisory Federal Tort Claims

Act: Frequently Asked Questions for Immigration Attorneys.
10 For a detailed discussion of EAJA fees, see the practice advisory Requesting Attorneys’
Fees Under the Equal Access to Justice Act.
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