VI. CERTIFIED ADMINISTRATIVE RECORDS

A certified administrative record is filed in the Court of Appeals in each review petition
case handled by the Office. The certified administrative record is a critical part of the litigation.
A court generally cannot and will not decide the merits of a case without the certified
administrative record, and an OIL attorney cannot litigate the merits of a case without the
certified administrative record. Typically, the Executive Office for Immigration Review
(EOIR) files the record with the court as the agency that issues the final administrative removal
order that is the subject of litigation in the majority of matters handled by the Office. The
Department of Homeland Security also prepares certified administrative records in a smaller
number of cases involving final removal orders issued by either U.S. Immigration and Customs
Enforcement or U.S. Customs and Border Patrol in streamlined reinstatement, expedited
removal, or administrative removal matters involving individuals charged with aggravated
telony offenses.

EOIR Records

Certified administrative records are filed electronically with the Circuit Courts in all
cases involving a final order of removal issued by EOIR. The Executive Office for Immigration
Review is placed on the docket of every new immigration review petition case thatis filed in the
tederal Circuit Courts. When a new case is docketed by a court through the CM/ECF or
ACMS case management systems and EOIR receives notice of docketing of a new case, the
agency prepares the certified administrative record and files it electronically with the relevant
court. When EOIR files the record with the court, OIL receives a CM/ECF notice of docketing
activity that the record has been filed. OIL’s Records Team downloads the record and uploads
it to the Office’s SharePoint site where it remains available for use by the litigators or anyone
else who needs to reference it. Following the transition to remote/ virtual operations in March
2020 at the onset of the COVID-19 pandemic, the Records Team terminated the printing of all
certified administrative records in favor of all-digital handling and storage except in rare
instances.! Notably, EOIR’s electronic filing of the administrative record in counseled cases

1 Before the Office transitioned to maximum telework in March 2020 because of the COVID-
19 pandemic, the Records Team processed the record for printing by the Civil Division's Office
of Litigation Support located at 1100 L Street. In cases where the petitioner was represented
by an attorney, OLS would print and return one hard copy of the certified administrative
record. In pro se cases, OLS printed and returned two copies of the certified administrative
record. These procedures aided the Office’s obligation to serve the opposing side with the
record. Electronic filing of the record through the CM/ECF case management system now is
sufficient to constitute service of the record in cases where the petitioner is represented by an
attorney who is registered to use the court's CM/ECF system. Accordingly, OIL now needs
just one hard copy of the record for the Active Records Unit (and use by the assigned attorney).
By contrast, in pro se cases where the petitioner proceeds without representation, OIL is
responsible for mailing a hard copy of the record to the petitioner. Under these circumstances,
OIL needs two copies of the record — one for service and one for the Active Records Unit (and
the assigned attorney's use). These print services are handled by the Division’s Office of
Information Technology (copy center located in LSB’s lower level).
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qualifies as service on petitioner’s counsel. In pro se cases, the Office’s team paralegals are
responsible for service of certified administrative records, which is accomplished by forwarding
the electronic record for printing and mailing by Civil Division contractors enlisted to assist
the Office with its routine mailing needs throughout the pandemic (see Section XI,
Printing/Mailing).

DHS Records

In certain cases, the certified administrative record will be prepared by the
Department of Homeland Security. These matters involve administrative removal
orders (such as reinstatement orders, expedited removal orders involving border
security, and administrative removal orders in cases involving aggravated felony
removal charges) issued by the Department of Homeland Security. Some of these
cases may also involve immigration judge and Board of Immigration Appeals
review and activity that generates an EOIR record as described above for
individuals claiming a credible or reasonable fear of return to their home countries.
In those instances, two separate records will be filed with the court and used by the
parties to the litigation — the DHS record and the EOIR record. DHS Records are
handled as follows.

Ordering the Record. OIL’s Circuit Coordinators identify matters involving
streamlined removal orders where a DHS record of proceedings will be
necessary. Once identified, the Circuit Coordinator notifies OIL’s DHS Records
Team, which requests the record of proceedings from the local Immigration and
Customs Enforcement (DHS/ICE) office. The DHS Records Team coordinates
with DHS/ICE until the record is prepared and acts as a liaison between DHS
and the assigned OIL attorney, answering questions and monitoring record due
dates to ensure timely filing or a request to extend the time to file the record if
necessary. Ordinarily, DHS transmits the record to OIL via email. Upon receipt
of the electronic DHS record from the DHS/ICE Office, the DHS Records Team
Paralegal reviews the record to ensure all requested documents are included in
the record along with a signed certification sheet. The DHS Records Team
Paralegal paginates the record which includes page numbers, and prepares a
record cover sheet. The completed record is forwarded to the OIL attorney for
final review and approval. The DHS Records Team Paralegal then e-files the
record with the court. The DHS Records Team paralegal forwards the
completed record to OIL’s Records Team for uploading to Share Point.

Filing the Record. Like EOIR records, DHS records are filed
electronically in the courts of appeals via the CM/ECF or ACMS case
management systems. This is handled by the DHS Records Team.
Electronic filing of the record constitutes service on opposing counsel

in cases where the petitioner is represented and counsel is a registered
CM/ECF or ACMS user (see Fed R.Civ.P. 5(b)(2)(E)).
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® Record Copies. Copies of records for purposes of service on pro se
petitioners and completing the Active Records Unit file are handled by
OIL's Administrative Records Team and the Civil Division/OLS
contractors enlisted to assist the Office with its routine mailing needs
throughout the pandemic (see Section XI, Printing/Mailing). When
the DHS record arrives at OIL, the recipient will forward the record
to OIL’s Records Team for uploading to SharePoint followed by
printing, mailing, or distribution by the Civil Division/OLS
contractors.

Contacts:

e EOIR Records Team: _, Supervisory Paralegal Specialist
e DHS Records Team: _, Supervisory Paralegal Specialist

¢ General Troubleshooting: Depending on the type of record at issue,
contact either individual above for assistance or general troubleshooting.
Questions may also be sent to Records. ECF_OIL. Any such email
requests for assistance should explain all efforts that have been made to
resolve the issue. Some record issues may require EOIR’s assistance.
Once all internal troubleshooting efforts have been undertaken, consider
contacting EOIR (Certmail, Certification (EOIR)) it agency assistance is
required to resolve a problem, but only after notifying your Supervisor
and Senior Litigation Counsel Lisa Arnold (Operations Team).
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