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< Introduction

Seeking injunctive relief has increasingly become a necessary part of immigration litigation in
the federal courts. A motion for injunctive relief may be filed in conjunction with a complaint or
a petition for writ of habeas corpus.

This advisory seeks to provide a general overview of three types of injunctions (temporary
restraining orders (TRO), preliminary injunctions (PI), and permanent injunctions), as well as a
general overview of motions to stay/enjoin the operation of an injunction pending appeal to a
court of appeals or to the Supreme Court. Accompanying this advisory are a template notice of
motion, a template memorandum of law in support of a motion for a TRO/PI, and a template
proposed order, all of which are downloadable in Word.

This topic is extensive, and courts are issuing new injunctive relief decisions in immigration-
related cases daily. For these reasons, when litigating motions for injunctive relief, it is
particularly important to research governing laws and decisions.

< Overview

e General. An injunction “is a judicial order that ‘tells someone what to do or not to do.””
Garland v. Aleman Gonzalez, 596 U.S. 543, 549 (2022) (quoting Nken v. Holder, 556 U.S.
418, 428 (2009)).

e Two general types: prohibitory and mandatory.
= A prohibitory injunction that is either temporary or preliminary in nature generally serves
to maintain the status quo. Heckler v. Lopez, 463 U.S. 1328, 1333 (1983) (prohibitory
injunction “freezes the positions of the parties until the court can hear the case on the
merits”); see also Tom Doherty Assocs., Inc. v. Saban Ent., Inc., 60 F.3d 27, 34 (2d Cir.
1995). A prohibitory permanent injunction prohibits the party from taking actions that the
court held are unlawful. For more on permanent injunctions, see below.
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* A mandatory injunction requires a party to take affirmative action. Tom Doherty Assocs.,
Inc. v. Saban Ent., Inc., 60 F.3d 27, 34 (2d Cir. 1995); Meghrigv. KFC W., Inc., 516 U.S.
479, 484 (1996); Garcia v. Google, Inc., 786 F.3d 733, 740 (9th Cir. 2015) (en banc).

= The distinction between a prohibitory and mandatory injunction is significant in some
circuits because they apply a higher standard of proof for a mandatory injunction than
for a prohibitory injunction. See, e.g., Hernandez v. Sessions, 872 F.3d 976, 997-98 (9th
Cir. 2017) (discussing circuit split and Ninth Circuit’s higher standard). Contrast N. Am.
Soccer League, LLC v. U.S. Soccer Fed’n, Inc., 883 F.3d 32, 37 (2d Cir. 2018)
(describing mandatory injunctions as requiring a higher standard of proof); TitleMax of
Tex., Inc. v. City of Dallas, 142 F.4th 322, 328-29 (5th Cir. 2025) (same); Mays v. Dart,
974 F.3d 810, 818 (7th Cir. 2020) (same); Trial Lawyers Coll. v. Gerry Spence Tr.
Lawyers Coll.at Thunderhead Ranch, 23 F.4th 1262, 1274-75 (10th Cir. 2022) (same),
with United Food & Com. Workers Union, Loc. 1099 v. S.W. Ohio Reg’l Transit Auth.,
163 F.3d 341, 348 (6th Cir. 1998) (“[T]he distinction between mandatory and
prohibitory injunctive relief is not meaningful”).

Three specific types: TROs and PIs are sought while the merits of the case are being
litigated. Permanent injunctions are issued at the conclusion of a case, following a summary
judgment decision or trial.

Content/Format: For TROs and Pls, courts sometimes require that the movant file a motion
(sometimes called a notice of motion) and a memorandum of law as separate documents.
Courts generally also require a proposed order. Counsel should always consult the applicable
federal rules, local rules, and judge’s standing orders or chambers rules regarding both
injunctions and motions for additional guidance on procedures and format.>

< Temporary Restraining Orders (TROs)

Purpose: To preserve the status quo and prevent irreparable harm prior to a preliminary
injunction hearing. Granny Goose Foods, Inc. v. Brotherhood of Teamsters, 415 U.S. 423,
439 (1974); see also, e.g., Garcia v. Yonkers Sch. Dist., 561 F.3d 97, 107 (2d Cir. 2009);
Hoechst Diafoil Co. v. Nan Ya Plastics Corp., 174 F.3d 411, 422 (4th Cir. 1999); First
Technology Safety Systems, Inc. v. Depinet, 11 F.3d 641, 650 (6th Cir. 1993); American Can
Co. v. Mansukhani, 742 ¥.2d 314, 321-22 (7th Cir. 1984); Reno Air Racing Ass n., Inc. v.
McCord, 452 F.3d 1126, 1131 (9th Cir. 2006).

Authority: Fed. R. Civ. P. 65(b).
Notice: Rule 65(b)(1) authorizes courts to issue TROs without written or oral notice to the

adverse party if the facts alleged in an affidavit or verified complaint “clearly show that
immediate and irreparable injury, loss, or damage will result” and “the movant’s attorney
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certifies in writing any efforts made to give notice and the reasons why it should not be
required.” Requirements about notice differ by district court.? For this reason, counsel must
consult the district court’s local rules, website, and, if known, the assigned judge’s standing
orders. If the TRO motion is filed concurrently with the complaint/petition, moving counsel
should provide notice to the civil division of the local U.S. Attorneys’ Office, either in
advance of or immediately after filing. If opposing counsel has entered an appearance,
moving counsel should advise opposing counsel of the TRO motion in advance of filing.

After-hours emergency filings: Most district courts have protocols in place for emergency
filing outside business hours. Some courts post special protocols for filing or contacting the
court outside of business hours on their website. See, e.g., E.D. Pa.; D. Mass.; S.D. Fla.; E.D.
Cal.; E.D.N.Y.; N.D. Tex. Others provide guidance for emergency filings in the Local Rules
or other filing guides. See, e.g., C.D. Cal. L.R. 77-1. Even where emergency filing protocols
are available in a court’s Local Rules, additional guidance may be available on the court’s
website.

TROs issued without notice: If the district court issues a TRO without notice to the adverse
party, the court then must expeditiously set a PI hearing, and the adverse party may move to

dissolve or modify the TRO on two days’ notice. Fed. R. Civ. P. 65(b)(3)-(4).

Miscellaneous:

= Evidence must be accompanied by affidavit or verified complaint. Fed. R. Civ. P.
65(b)(1)(A).

= [f the need for injunctive relief extends beyond a TRO, the motion should also seek a PI,
i.e. file a motion for a TRO and PI.

= The motion should state that bond should not be required. For more on bond, see below.

Standard: TROs are adjudicated under the same substantive standard as Pls. See, e.g., Hope
v. Warden York Cnty. Prison, 972 F.3d 310, 319-20 (3d Cir. 2020); Ohio Republican Party v.
Brunner, 543 F.3d 357, 361 (6th Cir. 2008); Tumey v. Mycroft Al Inc., 27 F.4th 657, 665
(8th Cir. 2022); Stuhlbarg Int’l Sales Co. v. John D. Brush & Co., 240 F.3d 832, 839 n.7 (9th
Cir. 2001); Andino v. Fischer, 555 F. Supp. 2d 418, 419 (S.D.N.Y. 2008).

Hearing. A district court may grant a TRO without holding a hearing. The court also may
conduct a hearing before service of the complaint/petition. At any hearing, counsel should
argue the need for immediate relief, argue that the movant meets the standard for a TRO, and
respond to any opposition arguments.

For example, the Northern District of California requires “a declaration by counsel

certifying that notice has been provided to the opposing party or explaining why such notice
could not be provided.” N.D. Cal. Local R. 65-1(a)(5). The Western District of Louisiana
requires proof of actual notice to opposing counsel, or the efforts made by counsel to give notice,
and the court “will not consider an ex-parte application for a temporary restraining order” except
in emergencies. W.D. La. Local R. 65.1. In the Western District of Washington, TROs filed
“without notice to and an opportunity to be heard by the adverse party are disfavored and will
rarely be granted.” W.D. Wash. Local R. 65(b)(1).

3



e Length. A TRO will expire after 14 days unless the court extends it for good cause or the
adverse party consents. There are “strict limitations on the scope of [TROs].” Sampson v.
Murray, 415 U.S. 61, 86 (1974). A party may ask the court to extend the TRO. If the TRO is
not extended, it can lapse. Fed. R. Civ. P. 65(b)(2).

e Appealability:

= Generally, a TRO is not appealable to the court of appeals under 28 U.S.C. § 1292(a)(1).
See San Francisco Real Est. Invs. v. Real Est. Inv. Tr. of Am., 692 F.2d 814, 816 (1st Cir.
1982); Satanic Temple, Inc v. Texas Health and Human Serv. Comm., 79 F.4th 512, 514
n.7 (5th Cir. 2023); Service Empls. Int’l Un. v. National Un. of Healthcare Workers, 598
F.3d 1061, 1067 (9th Cir. 2010).

= A court of appeals may review a TRO on appeal if the appealing party demonstrates
irreparable consequences or if the TRO operates as a PI in either scope or duration. See,
e.g., Carson v. Amer. Brands, Inc., 450 U.S. 79, 84 (1981); Pan Am. World Airways, Inc.
v. Flight Engineers’ Int’l Ass'n, PAA Chapter, AFL-CIO, 306 F.2d 840, 843 (2d Cir.
1962); Belo Broad. Corp. v. Clark, 654 ¥.2d 423, 426 (5th Cir. 1981); Immig. Defenders
Law Center v. Noem, 145 F.4th 972, 983 (9th Cir. 2025).

< Preliminary Injunctions (PIs)

e Purpose: To preserve the status quo pending final merits determination. See U. of Tex. v.
Camenisch, 451 U.S. 390, 395 (1981) (“The purpose of a preliminary injunction is merely to
preserve the relative positions of the parties until a trial on the merits can be held.”); see also
CMM Cable Rep., Inc. v. Ocean Coast Props., Inc., 48 F.3d 618, 620 (1st Cir. 1995); N. Am.
Soccer League, LLC v. U.S. Soccer Fed'n, Inc., 883 F.3d 32, 36-37 (2d Cir. 2018); Acierno v.
New Castle Cnty., 40 F.3d 645, 647 (3d Cir. 1994); Hoechst Diafoil Co. v. Nan Ya Plastics
Corp., 174 F.3d 411, 422 (4th Cir. 1999); Ng v. Bd. of Regents of U. of Minn., 64 F.4th 992,
998 (8th Cir. 2023); U.S. Philips Corp. v. KBC Bank N.V., 590 F.3d 1091, 1094 (9th Cir.
2010).

e Authority: Fed. R. Civ. P. 65(a).

e Notice: Fed. R. Civ. P. 65(a) requires notice of a motion for a PI to the adverse party and
allows the district court to advance a merits trial and consolidate it with a PI hearing.

e Timing: A motion for a PI is usually filed concurrently with, or soon after, the
complaint/habeas petition is filed when injunctive relief is needed during the pendency of the
litigation.

e Hearings: At any PI hearing, counsel should argue the need for injunctive relief pending
resolution of the merits of the case, demonstrate that the movant meets the standard for a PI,
and respond to any opposition arguments.
= If genuine disputes of material facts exist, the court may conduct an evidentiary hearing

before issuing a PI. See, e.g., Fengler v. Numismatic Americana, Inc., 832 F.2d 745, 747
(2d Cir. 1987); Anderson v. Jackson, 556 F.3d 351, 360 (5th Cir. 2009); Int’l Molders’
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and Allied Workers’ Local Union No. 164 v. Nelson, 799 F.2d 547, 555 (9th Cir. 1986);
Transcon. Gas Pipe Line Co., LLC v. 6.04 Acres, 910 F.3d 1130, 1169 (11th Cir. 2018).
The court may adjudicate a PI motion without a hearing, including if there is no factual
dispute. See, e.g., Aoude v. Mobil Oil Corp., 862 F.2d 890, 894 (1st Cir. 1988); Charette
v. Town of Oyster Bay, 159 F.3d 749, 755 (2d Cir. 1998); Anderson v. Jackson, 556 F.3d
351, 360 (5th Cir. 2009); McDonald’s Corp. v. Robertson, 147 F.3d 1301, 1313 (11th
Cir. 1998); see also Int’l Molders’ and Allied Workers’ Local Union No. 164 v. Nelson,
799 F.2d 547, 554-55 (9th Cir. 1986) (finding court should decline to hold a PI hearing
“when the magnitude of the inquiry would make it impractical”).

e Four-factor Winter Test: The test for injunctive relief requires the movant to demonstrate:
(1) a likelihood of success on the merits; (2) irreparable harm absent issuance of injunctive
relief; (3) that the balance of equities tips in the movant’s favor; and (4) that an injunction
serves the public interest. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).

e Applying the Winter factors: The courts of appeals have varying approaches for how to
apply the Winter factors.

The First and Third Circuits emphasize the importance of the likelihood of success on
the merits and irreparable harm. See, e.g., Dist. 4 Lodge of the Int’l Ass 'n of Machinists
& Aerospace Workers Loc. Lodge 207 v. Raimondo, 40 F.4th 36, 39 (1st Cir. 2022);
Greater Phila. Chamber of Com. v. City of Philadelphia, 949 F.3d 116, 133 (3d Cir.
2020).

The Second and Ninth Circuits apply a “sliding scale” test, allowing an injunction where
the movant raises only “serious questions” as to the merits, the balance of hardships tips
sharply in the movant’s favor, and other Winters factors are satisfied. See e.g., Citigroup
Glob. Mkts., Inc. v. VCG Special Opportunities Master Fund Ltd., 598 F.3d 30, 35-37,
38 n.8 (2d Cir. 2010); AlL for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir.
2011).

The Fifth Circuit also applies a “sliding scale” test that takes each factor into
consideration. See, e.g., Mock v. Garland, 75 F.4th 563, 587 (5th Cir. 2023).

The Fourth and Tenth Circuits require a showing of all four factors without applying a
sliding-scale approach. See, e.g., Mountain Valley Pipeline, LLC v. 6.56 Acres of Land,
915 F.3d 197, 215 n.7 (4th Cir. 2019); Diné Citizens Against Ruining Our Env’t v.
Jewell, 839 F.3d 1276, 1281 (10th Cir. 2016).

The Sixth Circuit has held that “[a]s long as there is some likelihood of success on the
merits, [the Winter] factors are to be balanced, rather than tallied.” Hall v. Edgewood
Partners Insur. Ctr., Inc., 878 F.3d 524, 527 (6th Cir. 2017).

The Seventh Circuit considers the likelihood of success on the merits and irreparable
harm as threshold factors and, if met, applies a sliding scale approach to the remaining
factors. See, e.g., Mays v. Dart, 974 F.3d 810, 818 (7th Cir. 2020); Cassell v. Snyders,
990 F.3d 539, 544-45 (7th Cir. 2021).

The Eight Circuit determined, without reference to the sliding scale approach, that
“[t]here is no single factor that is regarded as dispositive; rather, the court should
balance all the factors in considering whether the injunction should be granted.” Ng v.
Bd. of Regents of Univ. of Minn., 64 F.4th 992, 997 (8th Cir. 2023).

The Eleventh Circuit has stated that Winter requires a party to “establish four separate



requirements” without discussing the sliding scale approach. Swain v. Junior, 961 F.3d
1276, 1284-85 (11th Cir. 2020).

The D.C. Circuit has declined to decide whether the sliding-scale approach applies after
Winter. Changji Esquel Textile Co. v. Raimondo, 40 F.4th 716, 726 (D.C. Cir. 2022).

e PI Ruling: A PI ruling does not conclusively determine the rights of the parties. See, e.g.,

Trump v. Int’l Refugee Assistance Project, 582 U.S. 571, 580 (2017).

e Appealability:

= Generally, PIs are appealable under 28 U.S.C. § 1292(a)(1). See, e.g., Georgine v.

Amchem Products, Inc., 83 F.3d 610, 624 (3d Cir. 1996); Centro Tepeyac v.
Montgomery Cnty., 722 F.3d 184, 187-88 (4th Cir. 2013); Little v. Llano Cty., 138 F.4th
834, 841 (5th Cir. 2025); Melendres v. Arpaio, 695 F.3d 990, 996 (9th Cir. 2012).

< Quick Tips for Drafting and Documenting Motions for Injunctive Relief

Suggested Contents: Introduction, Legal Background, Statement of Facts (statements in
this section should be supported by citations to paragraph(s) in the complaint/petition or
accompanying exhibits and should not be conclusory), Argument (the stay factors should be
the headings in this section), Conclusion (this section should articulate the relief sought).
Note: A movant generally does not need to include defensive arguments about jurisdiction
in the motion if the court or local rules provide an opportunity for the movant to file a
reply/traverse).

Framing the Arguments:

Likelihood of success on the merits: A likelihood of success on the merits is either one
of or the most critical Winter factor. A movant must show more than a mere possibility
of success. See, e.g., Sindicato Puertorriqueno de Trabajadores v. Fortuno, 699 F.3d 1,
10 (1st Cir. 2012); Six Clinics Holding Corp. Il v. Cafcomp Sys., Inc., 119 F.3d 393, 402
(6th Cir. 1997); Grubhub Inc. v. Relish Labs LLC, 80 F.4th 835, 856 n.12 (7th Cir.
2023). This section of the injunctive relief motion should allege and argue that the
movant has established a likelihood of success on the merits as to each legal claim and
contain citations to the relevant sources of law and cases.

= [rreparable harm: The movant must show that “irreparable injury is /ikely in the absence

of an injunction.” Winter, 555 U.S. at 22. Irreparable harm is harm for which there is no
adequate remedy at law. See, e.g., Daniels Health Scis., L.L.C. v. Vascular Health Scis.,
L.L.C.,710F.3d 579, 585 (5th Cir. 2013); Ariz. Dream Act Coal. v. Brewer, 757 F.3d
1053, 1068 (9th Cir. 2014). Courts have recognized that wrongful removal, denial of
work authorization, and loss of opportunity to adjust status may be irreparable harm in
the immigration context. See, e.g., A.A.R.P. v. Trump, 605 U.S. 91, 94 (2025) (removal
without opportunity, at some time, to be heard); Pinho v. Gonzales, 432 F.3d 193, 203
(3d Cir. 2005) (employment authorization and adjustment of status); Antonio v. Garland,
38 F.4th 524, 526 (6th Cir. 2022) (likely torture); Nat’l TPS All. v. Noem, 150 F.4th 1000,
1025-26 (9th Cir. 2025) (wrongful removal, family separation, and loss of jobs,
educational opportunities, and driver’s licenses); Galvez v. Jaddou, 52 F.4th 821, 832



(9th Cir. 2022) (delay in adjudication of S1J petitions); Doe #1 v. Trump, 957 F.3d 1050,
1061 (9th Cir. 2020) (prolonged separation from family members); Ariz. Dream Act
Coal., 757 F.3d at 1068 (loss of opportunity to pursue chosen profession); Rodriguez v.
Robbins, 715 F.3d 1127, 1144-45 (9th Cir. 2013) (deprivation of constitutional rights
through detention); Huisha-Huisha v. Mayorkas, 27 F.4th 718, 733 (D.C. Cir. 2022)
(expulsion to places where migrants will be persecuted or tortured).

To the extent possible, movants should include evidence that corroborates the likelihood
of irreparable harm absent an injunction, such as declarations from the movant or other
individuals with relevant information (attested to pursuant to 28 U.S.C. § 1746), medical
records, and records showing the impact on family members with status. Where the
evidence is voluminous, include an index of exhibits if time permits.

= Balance of equities and public interest: These factors “merge when the [g]overnment is
the opposing party.” Does 1-6 v. Mills, 16 F.4th 20, 37 (1st Cir. 2021) (quoting Nken v.
Holder, 556 U.S. 418, 435 (2009)); see also, e.g., New York v. U.S. DHS, 969 F.3d 42,
58-59 (2d Cir. 2020); Osorio-Martinez v. Att’y Gen., 893 F.3d 153, 178 (3d Cir. 2018);
Roe v. DOD, 947 F.3d 207, 230 (4th Cir. 2020); Tex. Tribune v. Caldwell Cnty, 121 F.4th
520, 525 (5th Cir. 2024); Wilson v. Williams, 961 F.3d 829, 844 (6th Cir. 2020); Eggers
v. Evnen, 48 F.4th 561, 564-65 (8th Cir. 2022); Drakes Bay Oyster Co. v. Jewell, 747
F.3d 1073, 1092 (9th Cir. 2014); Does 1-11 v. Bd. of Regents of U. of Colo., 100 F.4th
1251, 1267 (10th Cir. 2024); Swain v. Junior, 958 F.3d 1081, 1091 (11th Cir. 2020).

Courts have recognized that serious harm to the movant must outweigh harm to the
government in the form of minor administrative costs associated with ensuring
individuals’ rights are protected. See, e.g., Hernandez v. Sessions, 872 F.3d 976, 95-96
(9th Cir. 2017); Lopez v. Heckler, 713 F.2d 1432, 1437 (9th Cir. 1983) (“Society’s
interest lies on the side of affording fair procedures to all persons, even though the
expenditure of governmental funds is required.”). There is a public interest in preventing
unlawful deportations—and no public interest in continuing unlawful actions by the
government. See, e.g., Tesfamichael v. Gonzales, 411 F.3d 169, 178 (5th Cir. 2005)
(recognizing “the public interest in having the immigration laws applied correctly and
evenhandedly”); Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (“[I]t is always
in the public interest to prevent the violation of a party’s constitutional rights.” (citation
modied)); Leiva-Perez v. Holder, 640 F.3d 962, 971 (9th Cir. 2011) (noting “the public’s
interest in ensuring that we do not deliver [noncitizens] into the hands of their
persecutors™); see also Lujan v. Defs. of Wildlife, 504 U.S. 555, 576 (1992) (discussing
“the public interest in Government observance of the Constitution and laws”).

Fed. R. Civ. P. 65(c)’s Bond Requirement: Rule 65(c) states that a court may issue a TRO
or PI “only if the movant gives security in an amount that the court considers proper to pay
the costs and damages sustained by any party found to have been wrongfully enjoined or
restrained.” Courts have discretion to waive the bond requirement or require only a nominal
bond. Circumstances in which courts have done this include but are not limited to: where
bond would limit access to judicial review or impose a financial hardship to movant, where
the movant is engaged in public-interest litigation, and/or where the likelihood of harm to



defendant is absent. See, e.g., Crowley v. Local No. 82, Furniture & Piano Moving, 679 F.2d
978, 1000 (1st Cir. 1982), rev’d on other grounds, 467 U.S. 526 (1984); Urbain v. Knapp
Brothers Mfg., 217 F.2d 810, 816 (6th Cir. 1954); Wayne Chem. Inc. v. Columbus Agency
Serv. Corp., 567 F.2d 692, 702 (7th Cir. 1977); People ex rel. Van De Kamp v. Tahoe
Regional Plan Agency, 766 F.2d 1319, 1325-26 (9th Cir. 1985); Cont’l Oil Co. v. Frontier
Refining Co., 338 F.2d 780, 782 (10th Cir. 1964). In the immigration context, a movant can
assert that no bond or a nominal bond is required.

< Responding Oppositions to Motions for Injunctive Relief

Timing: Unless due dates are set by court order, consult the relevant Local Rules and/or
judges’ standing orders to determine when responses and replies to motions are due.

Length: Unless motion length is set by court order, consult the relevant Local Rules and/or
judges’ standing orders to determine the word or page limits for responses and replies to
motions.

Common Jurisdictional Arguments:

= 8 U.S.C. § 1252(f)(1): This statute provides that “no court (other than the Supreme Court)
shall have jurisdiction or authority to enjoin or restrain the operation of” certain
provisions of the Immigration and Nationality Act (INA),* “other than with respect to the
application of such provisions to an individual [noncitizen] against whom proceedings
under such part have been initiated.” Thus, it generally does not bar injunctive relief for
an individual movant, regardless of whether it implicates one of the specified statutes.

In cases seeking broader injunctive relief, the movant must explain why the relief sought
does not enjoin or restrain the operation of the specified statutes. See, e.g., Galvez v.
Jaddou, 52 F.4th 821, 830-31 (9th Cir. 2022) (finding enjoined statutory provisions were
not part of the INA); Gonzalez v. ICE, 975 F.3d 788, 812-15 (9th Cir. 2020) (finding

§ 1252(f)(1) did not bar injunction where the only impact on covered INA provisions was
implied).

= 8 U.S.C. § 1252(g): This statute provides that no court shall have jurisdiction to hear “any
cause or claim by or on behalf of any [noncitizen] arising from the decision or action by
the Attorney General to commence proceedings, adjudicate cases, or execute removal
orders,” other than through a petition for review of a final order of removal. The statute
does not bar challenges to mandatory, nondiscretionary decisions or actions. Reno v. Am.-
Arab Anti-Discrimination Comm. (AADC), 525 U.S. 471, 482—-87 (1999).

4

While 8 U.S.C. § 1252(f)(1) refers to “part IV of [Subchapter II of Chapter 12 of Title 8

of the U.S. Code],” the statutory text as published in § 306(a)(2) of the Illegal Immigration
Reform and Immigrant Responsibility Act (IIRIRA) and INA § 242(f)(1) bars enjoining or
restraining the operation of “chapter 4 of title II [of the INA], as amended by [[IRAIRA]” which
does not include all provisions of 8 U.S.C. Chapter 12 Subchapter II part IV. See Galvez v.
Jaddou, 52 F.4th 821, 830-31 (9th Cir. 2022) (applying I[IRIRA § 306(a)(2)).
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Courts have rejected the application of § 1252(g) where the challenged action is too
attenuated to “arise” from one of the three discrete actions. See, e.g., Alvarez v. ICE, 818
F.3d 1194, 1205 (11th Cir. 2016), or where the movant challenges the agency’s authority
(not discretion) to act, see, e.g., Ibarra-Perez v. United States, -- F.4th --, 2025 WL
2461663, at *6-*9 (9th Cir. Aug. 27, 2025), Garcia v. Att’y Gen., 553 F.3d 724, 729 (3d
Cir. 2009), Madu v. Att’y Gen., 470 F.3d 1362, 1367-68 (11th Cir. 2006). But see E.F.L.
v. Prim, 986 F.3d 959, 964-65 (7th Cir. 2021) (“Section 1252(g) precludes judicial
review of “any” challenge to “the decision or action by [DHS] to ... execute removal
orders.” That includes challenges to DHS’s “legal authority” to do so.”); Silva v. United
States, 866 F.3d 938, 940-42 (8th Cir. 2017) (stating that “plain language” of the statute
does not “appl[y] only to discretionary decisions”).

Where the relief is sought to await some discretionary agency action, courts generally
have applied the § 1252(g) bar. See, e.g., Tazu v. Att’y Gen. U.S., 975 F.3d 292, 297, 300
(3d Cir. 2020); Hamama v. Adducci, 912 F.3d 869, 874-77 (6th Cir. 2018); E.F.L. v.
Prim, 986 F.3d 959, 964-65 (7th Cir. 2021); Rauda v. Jennings, 55 F.4th 773, 775-77
(9th Cir. 2022); Camarena v. Dir., ICE, 988 F.3d 1268, 1272-74 (11th Cir. 2021).

= Exhaustion of Administrative Remedies: Exhaustion of administrative remedies generally
is not required where: (a) the remedy is not adequate/efficient; (b) seeking relief before
the agency would be futile (agency precedential decision); and/or (c) the movant faces
irreparable harm or constitutional violations. See, e.g., Avocados Plus, Inc. v. Veneman,
370 F.3d 1243, 1247 (D.C. Cir. 2004) (adequacy/efficiency); Vasquez-Rodriguez v.
Garland, 7 F .4th 888, 895-97 (9th Cir. 2021) (futility); Brito v. Garland, 22 F.4th 240,
256 (1st Cir. 2021) (irreparable harm and constitutional violations).

< Permanent Injunctions

e Purpose: To prohibit or require future action after a final merits determination either on
summary judgment or after trial. See United States v. W.T. Grant Co., 345 U.S. 629, 633
(1953); Zukerman v. U.S. Postal Serv., 64 F.4th 1354, 1363-64 (D.C. Cir. 2023); Sierra Club
v. U.S. Army Corps of Eng’rs, 732 F.2d 253, 256 (2d Cir. 1984); Amer. Civil Liberties Union
of Ky. v. McCreary Cnty., 607 F.3d 439, 445 (6th Cir. 2010).

e Four-factor test: The test for a permanent injunction requires the movant to establish:
(1) irreparable injury; (2) there are no adequate remedies available at law to compensate for
the injury; (3) a remedy in equity is warranted (the balance of hardship favors the plaintiff);
and (4) the injunction would not disserve the public interest. eBay Inc. v. MercExchange,
L.L.C., 547 U.S. 388, 391 (2006); see also Galvez v. Jaddou, 52 F.4th 821, 831 (9th Cir.
2022).

e Appealability: A decision granting or denying a permanent injunction is a final decision
appealable to the court of appeals under 28 U.S.C. § 1291.

< Stays of Injunctions Pending Appeal from District Court to Court of Appeals

e Purpose: To enjoin or stay operation of a district court injunction pending appeal to the court
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of appeals.
o Authority: Fed. R. App. P. §; Fed. R. Civ. P. 62.

e Requirements: The party seeking to stay an injunction pending appeal ordinarily must first
move for a stay in the district court (under Fed. R. Civ. P. 62). A party may file a stay motion
in the court of appeals pursuant to Fed. R. App. P. 8(a)(2) if filing a district court stay motion
would be impracticable, the district court denied the stay motion, or the district court failed to
afford the relief requested.

e Four-factor balancing test: The party seeking to stay the injunction pending appeal must
establish (1) likelihood of success on the merits; (2) irreparable injury absent a stay; (3) lack
of harm to the other party; and (4) the public interest. Hilton v. Braunskill, 481 U.S. 770,
776-77 (1987). The Supreme Court interpreted these “traditional stay factors” in Nken v.
Holder, 556 U.S. 418, 426, 434-36 (2009). Post-Nken circuit court decisions may provide
circuit-specific guidance on application of the test.

< Stays of Injunctions Pending Appeal from Court of Appeals to Supreme Court
e Purpose: To prevent a circuit court decision from becoming final.

e Standard: Fed. R. App. P. 41 governs timing of when mandate issues, but the court can
shorten/extend the time by order. Motions to stay the mandate pending a certiorari petition
must show the petition presents a substantial question and good cause.

e Local Circuit Court Rules:

» 3d Cir. I.O.P. 10.8.2, 4th Cir. L.R. 41, 6th Cir. R. 41 & 1.O.P. 41, 8th Cir. .O.P. IV.F, 9th
Cir. L.R. 41-1 & Cir. Advisory Comm. Note to Rule 41-1, 10th Cir. R. 41, D.C. Cir. R.
41(a)(2).

= Criminal cases only: 1st Cir. L.R. 41.0, 5th Cir. L.R. 41.1, and 11th Cir. L.R. 41-1(a).

e Standard: Most courts require movant to demonstrate a reasonable probability of a grant of
certiorari, significant possibility of reversal by the Supreme Court, and irreparable injury
absent a stay. See, e.g., White v. Plappert, 137 F.4th 579, 581 (6th Cir. 2025), In re Google
Play Store Antitrust Litig., No. 24-6256, 2025 WL 2629745, at *1 (9th Cir. Sept. 12, 2025);
John Doe I v. Miller, 418 F.3d 950 (8th Cir. 2005); see also Nara v. Frank, 494 F.3d 1132,
1133 (3d Cir. 2007) (indicting further that in a “close case,” the movant should show that the
interests of the parties and the public favor a stay)

< Supreme Court Stay Applications

e Purpose: To prevent enforcement of judgment pending review of a petition for certiorari.
Sup. Ct. R. 22, 23, 33.2.

e Circuit assignments: 1st Cir.: Jackson; 2d Cir.: Sotomayor; 3d and 5th Cir.: Alito; 4th, D.C.,
and Fed. Cir: Roberts; 6th and 8th Cir.: Kavanaugh; 7th Cir.: Barrett; 9th Cir.: Kagan; 10th
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Cir.: Gorsuch; 11th Cir.: Thomas. See www.supremecourt.gov/about/circuitassignments.aspx

e Standard: Must show “(1) a reasonable probability that four Justices will consider the issue
sufficiently meritorious to grant certiorari; (2) a fair prospect that a majority of the Court will
vote to reverse the judgment below; and (3) likelihood that irreparable harm will result from
the denial of a stay.” Hollingsworth v. Perry, 558 U.S. 183, 190 (2010).
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