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Introduction

Under the current administration, Temporary Protected Status (TPS) applicants and holders
face increased enforcement risks, including the termination of TPS and/or removal.? This
advisory summarizes the rights of TPS holders and applicants. It also briefly addresses the
Supreme Court’s decision in Mullin v. Doe, 609 U.S. |, 2026 WL 1825840 (June 26,
2026) and its anticipated impact on lawsuits challenging this administration’s terminations
of TPS designations.

1. Rights of TPS Holders

a. Protection against removal

Following a grant of TPS, the individual “shall not [be] remove[d]” from the United States.
8 U.S.C. § 1254a(a)(1)(A). This protection lasts for as long as the individual holds TPS. /d.
Where the Department of Homeland Security (DHS) attempts to execute a final order of
removal against a TPS holder, a practitioner should alert DHS to the person’s status and
their statutory protection against removal. Practitioners can also consider filing a habeas
petition where removal is threatened or imminent.

However, as the Board of Immigration Appeals (BIA) held in Matter of Sosa Ventura, the
statutory protection against removal applies only to the execution of a removal order—it
does not protect a TPS holder from being placed in removal proceedings or ordered
removed. 25 I. & N. Dec. 391, 393 (BIA 2010). In Sosa Ventura, the BIA also concluded

! Copyright (c) 2026 National Immigration Litigation Alliance. Click here for reprinting

information. NILA reserves all rights to this advisory and its content may not be reproduced,
disseminated, published, or transferred in any form or by any means without prior written
permission of NILA. This advisory is not a substitute for independent legal advice supplied by a
lawyer.
2 For further information regarding the current state of litigation regarding TPS

terminations and vacatur, see NILA’s Litigation Navigator.

1



https://immigrationlitigation.org/privacy-policy/
https://immigrationlitigation.org/litigation-navigator/

that termination of removal proceedings on the basis that the respondent had been granted
TPS was not proper. Id. at 396.°

b. Protection against detention

A TPS holder also “shall not be detained . . . on the basis of the [noncitizen]’s immigration
status in the United States.” 8 U.S.C. § 1254a(d)(4). Practitioners representing detained
TPS holders should consider whether § 1254a(d)(4) provides a basis to challenge the
detention through a habeas petition. The government may respond, however, that the
detention is based on some other lawful ground. See, e.g., Arias Gudino v. Lowe, 785 F.
Supp. 3d 27, 40 (M.D. Pa. 2025) (finding petitioner had a low likelihood of success in
showing detention was unlawful under § 1254a(d)(4) where respondent argued that
detention was due to a violation of an order of supervision).

¢. Employment authorization

A TPS holder is entitled to employment authorization throughout the period that the
individual holds TPS. 8 U.S.C. § 1254(a)(1)(B), (2).

d. Travel abroad

A TPS holder may travel abroad with the prior consent of U.S. Citizenship and Immigration
Services (USCIS). 8 U.S.C. § 1245a(f)(3). Historically, USCIS authorized travel abroad for
TPS holders in the form of advance parole. See NILA Practice Advisory Frequently Asked
Questions: Rescission of Matter of Z-R-Z-C- (last updated Mar. 2025) (FAQ), at 2.
Beginning July 1, 2022, USCIS authorizes TPS travel using Form [-512T, “Authorization
for Travel by a[] [Noncitizen] to the United States.” Id. at 4. TPS applicants must still apply
for such authorization on Form I-131, “Application for Travel Documents, Parole
Documents, and Arrival/Departure Records.” /d. at 5.

Also beginning on July 1, 2022, DHS treats a TPS holder’s entry into the United States
following authorized travel as an “inspection and admission,” provided that the TPS holder
meets certain requirements. /d. at 3-4. This admission satisfies the requirement that a
noncitizen must have been “inspected and admitted or paroled” for adjustment of status
under 8 U.S.C. § 1255(a). Id. Additionally, a TPS holder admitted in these circumstances
will be considered present in the United States pursuant to a lawful admission for purposes
of 8 U.S.C. § 1255(k). /d. at 4.

Be aware, however, that upon return the TPS holder may be found inadmissible under 8
U.S.C. §§ 1182(a)(6)(B) or (a)(9)(A)(ii), if either ground applies. See id. at 5-6. In contrast,
USCIS’ policy is that the TPS holder will not be inadmissible under § 1182(a)(9)(B)(ii). /d.
at 6.
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2. Rights of TPS Applicants

a. Protection against removal

Once a TPS applicant establishes “a prima facie case of eligibility” for TPS, DHS “shall not
remove the [noncitizen] from the United States” while the application is pending. 8 U.S.C.
§ 1254a(a)(1)(A), (4)(B). USCIS is responsible for making the prima facie eligibility
determination, just as it is responsible for making a final determination on any TPS
application. However, TPS applicants generally are not informed when USCIS has made a
prima facie eligibility determination.

There are reports of DHS officers removing or attempting to remove individuals with
pending TPS applications. Where a client with a pending application is threatened with
removal due to a final order of removal, practitioners should alert ICE to the existence of
the TPS application and argue that the applicant is prima facie eligible for TPS—that is,
that they satisfy the eligibility requirements for TPS, including that they are admissible or
subject to an inadmissibility ground that can be waived, and that none of the statutory bars
to TPS eligibility apply to them. See 8 U.S.C. § 1254a(c)(1)(A), (2).

Practitioners can also file a habeas petition to attempt to stop the removal. Note, however,
that in at least one case, following the filing of a habeas petition to halt the removal, USCIS
reportedly determined that the TPS applicant was not prima facie eligible for TPS and
submitted a declaration from a USCIS officer stating this in the habeas proceeding.

As is true of a grant of TPS, a pending TPS application establishing prima facie eligibility
does not protect the applicant from being placed in removal proceedings. See Question 1.a.,
supra. For applicants in removal proceedings, the BIA held, on June 6, 2025, that “[a]
pending application for [TPS] generally will not warrant a grant of administrative closure”
of a removal case, relying in part on the fact that “TPS is a collateral benefit that does not
impact the outcome of removal proceedings” and that “the respondent would remain
eligible for TPS even with a final order of removal.” Matter of B-N-K-, 29 1. & N. Dec. 96,
101-02 (BIA 2025). Note that B-N-K- does not address individuals granted TPS. See
Question 1.a., supra.

Practitioners should advise their TPS applicant clients of this protection against removal.
All TPS applicants—regardless of whether they are in proceedings or under a final order—
may want to carry with them a copy of the receipt notice showing that they have filed a
TPS application.

b. Employment authorization

Once a TPS applicant establishes “a prima facie case of eligibility” for TPS, the applicant is
entitled to an employment authorization document (EAD) while the application is pending.
8 U.S.C. § 1254a(a)(1)(B), (4)(B). USCIS is responsible for determining if an application
demonstrates prima facie eligibility. Historically, even where an individual sought an EAD
while their TPS application was pending, USCIS did not make a prima facie eligibility
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determination separate from its final determination on the merits of a TPS application.
Instead, USCIS would only provide an EAD on the basis of a pending TPS application if it
could not immediately approve or deny the TPS application during its adjudication of the
application on the merits—that is, if it needed additional information from the applicant. As
a result, the vast majority of TPS applicants never received this statutory benefit.

NILA, Northwest Immigrant Rights Project and Kurzban Kurzban Tetzeli & Pratt, P.A.
successfully challenged this policy in a nationwide class action, Mansor v. USCIS. After the
case was filed, USCIS implemented a purportedly “streamlined” process for determining
whether a TPS application demonstrated prima facie eligibility for purposes of granting an
EAD. However, in February 2025, while cross motions for summary judgment were
pending before the court, USCIS paused this streamlined process.

After summary judgment briefing concluded, the court held that USCIS’ process of
delaying its determination of prima facie eligibility and interim employment authorization
was unlawful. The court ordered USCIS “to screen TPS applicants for prima facie
eligibility upon the filing of a TPS application and to provide interim employment
authorization to all . . . eligible applicants.” See Mansor v. U.S. Citizenship & Immigr.
Servs., 824 F. Supp. 3d 1155, 1157-58 (W.D. Wash. 2026).

c. Travel abroad

TPS applicants do not have a statutory right to travel abroad. Applicants may apply for
advance parole to travel abroad. However, as is true for all who travel on advance parole,
U.S. Customs and Border Protection (CBP) officers will inspect them upon return and there
is no guarantee that they will be paroled into the United States. See, e.g., 8 U.S.C. § 1225; 8
C.F.R. § 235.1(f). Consequently, clients should be advised of the risks of traveling—even
with advance parole—in the current environment.

3. TPS Terminations and the Supreme Court’s Ruling in Mullin v. Doe

In a single decision resolving two consolidated cases (Mullin v. Doe and Trump v. Miot),
the Court held that federal courts do not have jurisdiction to review non-constitutional
challenges to the termination of TPS for Syria and Haiti, respectively. 609 U.S. |, 2026
WL 1825840, at *7 (June 26, 2026). The Court further held that the Haitian TPS holders in
Miot were unlikely to succeed on their claim that the DHS Secretary’s termination of
Haiti’s TPS designation was motivated by racial animus in violation of equal protection. /d.
at *10-13.

The Court’s decision overturns lower court decisions in both cases which had stayed the
respective effective dates for termination of TPS to Syria and Haiti. The Court’s decision
will affect the numerous pending challenges to TPS terminations for other countries.
Because potential constitutional issues were not fully resolved in Mullin, Plaintiffs in many
of these cases are going forward with such claims or amending their complaints to raise
constitutional challenges. For updates on these cases, see NILA’s Litigation Navigator.
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