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This template complaint is intended for attorneys seeking to challenge an unreasonable delay by
U.S. Citizenship and Immigration Services (USCIS) in adjudicating an affirmative asylum
application and/or scheduling an affirmative asylum interview. The complaint raises claims
under the Administrative Procedure Act (APA), 5 U.S.C. § 706(1) and the mandamus statute,
28 U.S.C. § 1361. It is designed for filing in a district court in which venue is proper under 28
U.S.C. § 1391(e). Attorneys frequently report that a complaint challenging an unreasonably
delayed affirmative asylum application adjudication or interview is more likely to resolve
favorably if the application has been pending for four years or longer. However, complaints
involving delays of less than four years also may be successful.

For more on delay litigation, see Mandamus and APA Delay Cases: Avoiding Dismissal and
Proving the Case, available on the practice advisory page of NILA’s website.

This template includes allegations that are based upon USCIS’s description of its affirmative
asylum interview scheduling process and related statistics from the USCIS website and other
publicly available documents, including documents USCIS produced in response to litigation by
NILA and Central West Justice Center. See N/LA v. USCIS, No. 1-24-cv-12506 (D. Mass.).

The template will download a Word document. Information that is case or client specific is
highlighted in yellow. Instructions are highlighted in gray.

RISK OF REFERRAL TO REMOVAL PROCEEDINGS

Practitioners should be aware that, pursuant to an interim regulation that became effective on
July 28, 2026, USCIS can refer asylum cases to the Executive Office for Immigration Review
(EOIR) without conducting an interview. See Affirmative Asylum Interviews Without an
Interview, 91 Fed. Reg. 47101 (July 28, 2026) (creating, inter alia, new 8 C.F.R. § 208.9(a)(2)).
The filing of a lawsuit over a delayed asylum interview may prompt USCIS to scrutinize the
case for such a referral. The new regulation states that USCIS may refer a case to EOIR without
an interview where, based on a review of the record, an officer determines that the applicant:

e [s barred from applying for or being granted asylum,
e Does not merit a grant as a matter of discretion, or
e I[snot eligible on the merits of the claim.

Id., 91 Fed Reg. at 47128. Clients should be advised of this risk prior to filing suit.


https://immigrationlitigation.org/wp-content/uploads/2026/08/26.08.25-Updated-Template-Asylum-Delay-Complaint.docx
https://immigrationlitigation.org/practice-advisories/
https://immigrationlitigation.org/transparency-litigation-foia/

DISCLAIMER

While the allegations in the template aim to address common defenses and arguments that
USCIS raises in response to asylum delay lawsuits, it does not anticipate nor address every
possible response from USCIS.

The template also does not address all possible issues or claims that may be relevant in an
individual case. Users are advised to adapt the template as necessary in response to the specific
facts and legal issues raised in a particular case.

The template is intended to assist in drafting a complaint, but it is not a substitute for
independent legal advice supplied by a lawyer familiar with an individual’s case. All delay

lawsuits require research into case law relevant to the jurisdiction and facts of the case.

DO NOT TREAT THE TEMPLATE AS LEGAL ADVICE.



